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Executive Summary

ouse Bill 14-1366 directed the State Licensing Authority to promulgate rules by

January 1, 2016 requiring that edible retail marijuana products be clearly identifiable,

when practicable, with a standard symbol indicating that they contain marijuana,
are not for consumption by children, and are safe for consumers. To assist in this process, the
bill directed the State Licensing Authority to convene a multi-stakeholder group to make
recommendations and give input for the forthcoming rules.

This report contains the findings of the HB 14-1366 Work Group that was convened for this
purpose between August and November 2014, which included representatives of the
Colorado Department of Public Health and Environment, retail marijuana store licensees,
retail marijuana products manufacturers licensees, child abuse prevention experts, and
advocates for children’s health. Documentation of this group’s work is available at
https://www.colorado.gov/pacific/enforcement/MEDrulemaking.

The Work Group employed the Marijuana Enforcement Division’s four guiding principles for
rulemaking when considering its recommendations for future rules related to edible retail
marijuana products, namely that rules should be (1) Defensible, (2) Operable, (3) Transparent,
and (4) Systematic, both for regulators and licensees.

They were also asked to consider these five key elements of HB 14-1366 while making
recommendations: (a) Protecting from unintentional ingestion; (b) ensuring that products are
readily identifiable; (c) making it clear that products contain marijuana and are not for
consumption by children; (d) making it clear that products are safe for consumers; and (e)
utilizing a universal symbol.

A total of 15 recommendations and 44 sub-recommendations from the Work Group Members
are presented in this report for the consideration of the Colorado General Assembly and the
State Licensing Authority. Also included are a summary of the Supporting and Dissenting
Comments received by Work Group members for each of the recommendations and a
summary of the public comments received.

The recommendations fall under four strategic options for identifying edible retail marijuana
products, ranging from the least to the most restrictive:

1. Take no action at this time to identify edible marijuana products, allowing time to
determine if the rules effective October 30, 2014 are sufficient for the public to identify
these products and prevent accidental ingestion.

2. Strengthen packaging and labeling requirements for edible marijuana products.

3. lIdentify edible marijuana products outside their packaging by marking, shaping or
coloring all products that can be readily marked, shaped, or colored.
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4. Limit or ban categories of edible marijuana products or particular edible marijuana
products if they cannot be rendered clearly identifiable outside their packaging by
marking, shaping, or coloring.

Contributing to this range of options was a lack of clarity over the legislative intent of HB 14-
1366 on the following two points: (1) whether edible retail marijuana products must be
identifiable outside their packaging; and (2) what should be done regarding those edible retail
marijuana products that cannot be made readily identifiable outside their packaging. HB 14-
1366 also failed to define the term “practicable” as it relates to identifying marijuana products,
leading to different recommendations from the group about which products can be marked,
shaped, or colored.

The recommendations also fall into three additional categories that lie outside the scope of
HB 14-1366, but that may be of interest to the General Assembly and the State Licensing
Authority:

5. Increase the level of consumer education about the proper uses of and dangers related to
edible marijuana products.

6. Improve data collection and analysis related to edible marijuana product use, misuse, and
accidental use.

7. Other recommendations related to the use of licensed marijuana testing facilities and
ensuring product safety.

Also included in this report is a summary of important developments related to rule-making
for edible retail marijuana products preceding the formation of the HB 14-1366 Work Group,
including a brief re-cap of the rules that were in place early in 2014 related to packaging,
testing, and labeling, the work of the Product Potency and Serving Size Work Group in 2014,
and the rule-making process in 2014 that revised many of the rules related to edible retail
marijuana products.

To facilitate the forthcoming rule-making process mandated under HB 14-1366, the Co-Chairs
of the Work Group request that the General Assembly consider the four strategic options
presented in this report and indicate through legislation which options should be pursued at
this time. The choice of strategic options will have a significant bearing on the rule-making
process.

The Co-Chairs also request clarification from the General Assembly on the following issues:
1. Whether edible retail marijuana products must be identifiable outside their packaging;

2. What should be done regarding those edible retail marijuana products that cannot be
made readily identifiable outside their packaging; and
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3. Aclearly articulated definition of “practicable” as used in HB 14-1366 and to be used in the
forthcoming rule-making process.

Finally, the Co-Chairs would like to draw attention to the extensive discussion in the Work
Group about the need to simplify the labeling requirements currently outlined in statute, and
whether there might be a need for the State Licensing Authority to have greater ability to
address labeling requirements in rule, in order to respond more quickly to evolving needs.

Clarification about which of the strategic options for identifying edible retail marijuana
products should be pursued at this time, and about the additional issues listed above will
greatly assist the MED and the Department of Revenue to proceed with the rule-making
process mandated under HB 14-1366.
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Introduction

ouse Bill 14-1366, signed by Governor Hickenlooper on 5/21/2014, directed the State

Licensing Authority to promulgate rules by January 1, 2016 requiring that edible

retail marijuana products be clearly identifiable, when practicable, with a standard
symbol indicating that they contain marijuana and are not for consumption by children (see
Appendix A for the full text of HB 14-1366).

The legislative declaration of the bill stated the intent of the General Assembly: (1) that any
person engaged in the sale of marijuana or its derivatives shall not explicitly or implicitly
market or offer for sale these products to anyone under the age of 21: and (2) that the General
Assembly should protect people from the unintentional ingestion of edible retail marijuana
products and ensure that edible retail marijuana products are readily identifiable by the
general public.

HB 14-1366 directed the State Licensing Authority to convene a stakeholder group no later
than August 1, 2014 to develop recommendations for rules on how edible retail marijuana
products can be clearly identifiable, when practicable, to indicate that they contain marijuana,
are not for consumption by children, and are safe for consumers. The State Licensing
Authority hereby submits its findings to the Health and Human Services Committee of the
Senate and the Health Insurance and Environment Committee of the House of
Representatives.

The stakeholder group was to consist Mandate of the HB 14-1366 Work
of representatives of the Colorado

. Group
Department of Public Health and

Environment (CDPHE), retail marijuana Develop recommendations for rules
store licensees, retail marijuana on how edible retail marijuana
products can be clearly identifiable,
when practicable, to indicate that

products manufacturers licensees, child
abuse  prevention experts, and
advocates for children’s health.

they:
The Marijuana Enforcement Division . .
(MED) made inquiries and solicited .- Contain marijuana
interest from a wide variety of II. Are not for consumption by
stakeholders in each of the above children
categories in order to make an optimal [ll. Are safe for consumers

selection of members for the HB 14-

1366 Work Group, which commenced

its work on August 1, 2014. The meetings were co-chaired by the Deputy Senior Director of
Enforcement for the Colorado Department of Revenue and the Director of the MED. The
Executive Director of the Colorado Department of Revenue participated in several meetings,
and a number of persons external to the group were asked to present information on specific

8
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topics. Appendix B lists the members of the Work Group and persons who supported the
work of the group. The public was invited to provide comments at each of the meetings, as
well as in writing to the MED.

The Work Group met four times between August 1 and November 17 to develop and discuss
the recommendations submitted by members of the Work Group, which are summarized and
included in this report. The schedule of meetings and key actions taken by the Work Group
are included in Appendix C, and full documentation of the meetings, recommendations,
comments submitted by Work Group members, and public comments is available at
https://www.colorado.gov/pacific/enforcement/MEDrulemaking.

In the following sections, important developments prior to the formation of the HB 14-1366
Work Group will be reviewed, including regulations related to the packaging, testing, and
labeling of edible retail marijuana products, as well as the prior work group and rule-making
process in 2014 related to limiting the potency and serving sizes of retail marijuana products.
After this background is presented, the work process and recommendations of the HB 14-1366
Work Group will be presented.

The Multi-Stakeholder Process and Guiding Principles for Rule-
Making

Since convening the Amendment 64 Task Force late in 2012, the Department of Revenue and
the MED have continued to use a multi-stakeholder approach in a variety of rulemaking
processes related to the regulation of marijuana and other issues in Colorado. By bringing
together regulators, licensees, and stakeholders from a variety of organizations, representing
a variety of interests, the Department seeks to produce more effective rules and secure a
greater level of compliance among licensees.

The MED has established four guiding principles to focus this type of multi-stakeholder
deliberation of complex rule-making issues, and to create rules that balance consumer
protection and public safety with impacts on the licensed community. Proposed rules should
be (1) Defensible, (2) Operable, (3) Transparent, and (4) Systematic, both for regulators and
licensees. See the text box below for further explanation of each principle.

These principals were used to guide the rule-making process for retail marijuana product
potency and serving sizes in the first half of 2014, and by the HB 14-1366 Work Group when
considering their recommendations for this report.
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MED Guiding Principles for Rule Making

**Principles are applied to both regulators and licensees**

1. Defensible
* Rules are grounded in law and regulatory actions can be defended in a
court of law
* Recognized research methods are applied and rules can withstand the
scrutiny of legal and scientific communities
* When licensees consistently adhere to the rules, they can have
reasonable certainty that the MED will find them in compliance

2. Operable
* Rules can beintegrated into licensees’ business processes and are the
least restrictive form of regulation consistent with protecting the public
* Rules can be readily monitored and enforced by the MED

3. Transparent
* Rules clearly articulate what is required and expected of licensees
* Licensees’ operations, business transactions, books, and records are
open for monitoring and inspection by the MED

4. Systematic
* Rules leverage technology to facilitate implementation
* Rules are planned and methodical
* Rules are repeatable and licensees are able to apply them consistently

Regulation of Edible Marijuana Products Prior to 2014 Rule-Making

MED 1 CCR 212-2, Permanent Rules Related to the Colorado Retail Medical Code, Rules R 1001,
1004, and 1006 outline the packaging and labeling requirements for retail marijuana products,
which include edible retail marijuana products. These rules were first promulgated in 2013,
pursuant to §12-43.4-202(3)(c)(I11)(A-B) and §12-43.4-202(3)(a)(VI1)(A-O), C.R.S.

The original 2013 rule R 1004 applied to manufacturers and outlined packaging requirements
for all types of retail marijuana products, without distinguishing between edible and non-
edible products. It did not require child-resistant packaging, but required manufacturers to

10
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ensure that each product was individually packaged in a sealed container with the required
labels before being transferred or transported to another Retail Marijuana Establishment.

The original 2013 rule R 1006 provided for packaging and labeling of products by Retail
Marijuana Stores, and also did not stipulate different requirements for edible and non-edible
products. It did require child-resistant packaging either around the product itself, or in the
form of an exit package to be provided at the point of sale. Thus, in the previous set of rules,
the responsibility for child-resistant packaging and most of the labeling was born by Retail
Marijuana Stores rather than manufacturers.

The MED rules adhered to the mandates of §12-43.4-202(3)(c)(V), C.R.S., which requires that
each retail marijuana product contain no more than 100 milligrams of active THC, and that the
standardized marijuana serving size be no more than 10 milligrams. However, the previous
MED rules did not provide for specific labeling requirements regarding the total number of
servings in an edible marijuana product. Nor did they require that each serving size be made
readily apparent on the product or through the packaging of individual servings.

In addition to the above regulations for packaging, labeling, potency, and serving sizes, the
MED rules included provisions related to testing for potency, homogeneity, and the presence
of contaminants. Rule R 1503 required potency testing starting May 1, 2014 for each
production batch of edible marijuana products, to ensure that the product contains the
advertised amount of THC, and that it does not exceed the 100 milligram limit. Homogeneity
testing was also required, starting on July 14, 2014, to ensure that the indicated levels of THC
are distributed evenly in the product. Rule R 1501, which is still being implemented, placed the
responsibility on the edible marijuana product manufacturer to undergo contaminant testing
for microbials, molds, mildew, filth, and residual solvents, either on each production batch of
edible marijuana products or through process validation.

It should be noted that these rules are specific to retail edible marijuana products and do not
pertain to medical marijuana edible products.

Retail Marijuana Product Potency and Serving Size Work Group

In response to two high-profile deaths in Colorado early in 2014 in which the use of edible
marijuana products was involved, and prior to the passage of HB 14-1366, the State Licensing
Authority exercised its rule-making authority to undertake an emergency rule-making process,
administered by the MED, to address the threat to public safety presented by the prevalence
of high levels of THC in small serving sizes of numerous edible retail marijuana products on
the market.
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To gain input for this rule-making process, the MED proactively formed the Retail Marijuana
Product Potency and Serving Size Work Group on April 28, 2014. This group was charged to
discuss and consider reasonable amounts of active THC in edible retail marijuana products in
proportion to serving size. Its work was an important pre-cursor to that of the HB 14-1366
Marijuana Edibles Work Group formed later in 2014.

The composition of the Product Potency and Serving Size Work Group was similar to that of
the HB 14-1366 Work Group, with a diverse range of stakeholders representing important
public health and safety issues related to potency and serving sizes for edible marijuana
products. It included MED and CDPHE staff members, state legislators, law enforcement
representatives, health and medical experts, child health advocates, and marijuana industry
representatives. This working group met on four occasions between April 30 and June 18 and
applied the above-mentioned MED guiding principles for rule-making during its discussions. It
provided valuable input to the emergency rules that were filed and adopted on July 31 and
took effect on August 1, 2014.

The MED held a permanent rulemaking hearing for these rules on September 2, 2014. After
considering oral comments provided at the public hearing, written comments received
through the formal rulemaking process, and the hearing officer’s report, the State Licensing
Authority adopted permanent rules for edible retail marijuana products on September 30,
2014, which became effective on October 30, 2014. Retail marijuana product manufacturers
were given an additional three month period to adjust to the regulatory changes, and
manufacturers and stores were obliged to comply with the new rules no later than February 1,
2015.

Permanent Rules for Retail Edible Marijuana Products

The Permanent Edible Marijuana Product Rules provide an important foundation to the work
of the HB 14-1366 Marijuana Edibles Work Group. These are the primary outcomes of the
promulgation of these rules:

1. Limiting the serving size of an edible retail marijuana product to 1omg of THC

2. Requirements for child-resistant packaging for edible retail marijuana products

3. Requirements for physically demarking multiple-serving edible retail marijuana products
to show individual serving sizes

4. Incentives for the production of single-serving edible retail marijuana products

Below is a summary of the rule changes; the full text of the rules is attached in Appendix D.

12
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Rule R 103:

Definitions added:

-

Bw N

-
.

Liquid Edible Retail Marijuana Product
Multiple-Serving Edible Retail Marijuana Product
Single-Serving Edible Retail Marijuana Product
Standardized Serving of Marijuana

Rule R 604:

Establishes the Standardized Serving of Marijuana as no more than 1omg of active THC.
Requires the Edible Retail Marijuana Product Manufacturer to create standard operating
procedures for each edible that it manufactures, including determination of the serving
size of THC for each product and the number of servings in each product.

Requires the manufacturer to physically demark each serving of marijuana in edible
products that exceed 1omg of active THC.

If demarcation is not possible, then the product must contain 10mg or less of active THC.

Rules R 1004/1004.5:

Rule R 1004.5 replaced Rule R 1004 on February 1, 2015.

Rule R 1004.5 shifts the responsibility for packaging and labeling of Edible Retail Marijuana
Products to the manufacturer.

If a Single-Serving edible, then packaging must be Child Resistant for one opening. If a
Multiple-Serving edible, then the packaging must be Child Resistant for multiple openings.

Rules R 1006/1006.5:

Rule R 1006.5 replaced Rule R 1006 on February 1, 2015.

. Makes it a violation for a Retail Marijuana Store to purchase, take possession of, or sell

non-compliant Edible Retail Marijuana Products.
Rule 1503:

Provides for process validation of Single-Serving Edible Retail Marijuana Products, as
opposed to mandatory potency/homogeneity testing of every production batch, which is
still required for products that exceed 10 mg of active THC.

13
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House Bill 14-1366 Work Group Process

The HB 14-1366 Work Group held four meetings between August 1, 2014 and November 17,
2014, and submitted 16 recommendations that were considered and discussed by the group in
the course of its meetings. Further details on the schedule of meetings and key actions taken
by the Work Group are included in Appendix C. Documentation of the meetings, including the
stakeholder recommendations, is available at
https://www.colorado.gov/pacific/enforcement/MEDrulemaking.

In its first meeting, the MED Guiding Principles for Rule-Making were presented to the group
for use when considering and drafting recommendations, in order to encourage that
recommendations emanating from this group be Defensible, Operable, Transparent, and
Systematic, both to regulators and licensees.

Group members submitted their recommendations using a template provided by the MED
(see Appendix E). The template requested the following:

* Adescription of the recommendation

* Therationale for proposing it and what issues it is expected to resolve

*  Which elements of HB 14-1366 the recommendation addresses

*  Which of the MED’s Guiding Principles for Rule-making the recommendation addresses
* Any statutory authority or regulation supporting the regulation

* The stakeholders affected

*  Whether there were any dissenting views

* Information on decisions and actions

* Information on time and cost to implement the recommendation

These are the five elements of HB 14-1366 that Work Group members were asked to address
in their recommendations:

Elements of House Bill 14-1366 to which the Recommendation Applies
Protect people from the unintentional ingestion of edible retail marijuana products.

Ensure that edible retail marijuana products are readily identifiable by the general public.
Makes it clear that the product is not for consumption by children.
Makes it clear that the product is safe for consumers.

olalo|o|w

Utilize a universal symbol.

14
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The 16 recommendations were considered and discussed by the working group in its last two
meetings and group members were given the option to revise and re-submit their
recommendations based on the feedback received. Because dissenting views were
frequently aired in the Work Group meetings, the chairs of the working group did not move to
have the group vote on each recommendation. Rather, group members were strongly
encouraged to submit written comments in favor of or opposing the recommendations by the
December 1, 2014 final deadline, in order to have these comments considered and included in
this report. Sixteen sets of comments were submitted by group members.

After considering the early work done by the group to identify categories of marijuana edible
products and modalities for making them clearly identifiable as containing marijuana, the
recommendations are presented below, sorted into four strategic options for the Colorado
General Assembly and the State Licensing Authority to consider for clearly identifying edible
marijuana products.

Also presented are additional recommendations that may fall outside the scope of HB 14-1366,
but be of interest to the General Assembly for its further consideration and follow-up.
Whenever there was a supporting or dissenting comment to a given recommendation, it is
presented alongside the recommendation, for further discussion and investigation by the
General Assembly.

At each meeting of the working group, members of the public were allowed to comment on
the discussions, as well as to submit written comments to the MED by December 1, 2014.
These public comments are also summarized below.

Presentations to the Work Group

Four presentations were made to the Work Group to provide information that might be useful
in their discussions and when making recommendations. The presentations are summarized
below.

Symbols, Safe Storage, Childproof Packaging, and Labeling

The CDPHE presented information in the second Work Group meeting on using symbols to
prevent unintentional injuries. Key strategies related to the use of symbols include identifying
the target audience, such as parents or young children, and the call to action, or what the
agency hopes to achieve through the use of the symbol. Also important are using truthful
symbols and symbols that are easily taught and understood, and avoiding confused messages
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through the use of indistinguishable symbols/shapes or symbols/shapes that are also used for
other purposes.

The CDPHE representative confirmed that safe storage by adults has been shown to be the
most effective means of preventing unintentional ingestion of harmful substances by children,
but that multiple layers of storage such as child-resistant packaging are also important. The
representative from Children’s Hospital Colorado confirmed that unintentional ingestions are
less likely to occur when the items remain in their original packaging, and that lowering the
available amount of a drug within a container helps to prevent ingestion of a toxic dose. At
the request of the group, CDPHE presented the following key findings about the impact of
safe storage, childproof packaging, and labeling on preventing unintentional ingestions of
harmful products by children, based on a review of the available literature:

e Storing products safely in the home where children cannot access them is one of the
most effective strategies to prevent unintentional poisonings. Between 65% and 75%
of childhood poisonings occur when the products are not safely stored.

e |f the child is able to access the product, child-resistant packaging reduces the
likelihood of ingestion, and therefore of childhood poisonings, by 35-45%.

e Labeling alone is insufficient to prevent unintentional poisoning, and young children
often do not recognize products as dangerous from the packaging alone.

e Education on safe storage or preventing injuries can be an effective strategy to
increase compliance with safely storing dangerous products in the home.

e Reducing barriers to safety equipment (such as providing free lock boxes to families)
can help further increase compliance with safely storing dangerous products in the
home.

e The most common age for unintentional poisonings in children from either
medications or marijuana is around 2 years old, although preliminary data from
childhood unintentional ingestions of marijuana in 2014 were among 3-7 year olds.

Based on this research, CDPHE planned to incorporate safe storage education and other items
into its media campaigns related to marijuana use in Colorado, due to begin in January 2015,
and to provide information to pediatric health care providers about recommending safe
storage practices and providing educational resources for parents.

Marijuana Industry Perspective on HB 14-1366

At the Work Group’s third meeting, a representative of the Colorado Cannabis Chamber of
Commerce presented the marijuana industry’s perspective when interpreting the mandate of
HB 14-1366. He asserted that edible marijuana products are included in Amendment 64,
Section 16 (2)(k), and as such, it would be unconstitutional to ban them. He pointed out that
Section 5 (a) of Amendment 64 indicates that the regulations to be promulgated shall not
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prohibit the operation of marijuana establishments, either expressly or through regulations
that make their application unreasonably impracticable.

He reminded the group that HB 14-1366 tasked the State Licensing Authority to promulgate
rules requiring that edible retail marijuana products be clearly identifiable, when practicable,
with a standard symbol indicating that they contain marijuana. However, he pointed out that
the legislation did not expressly state that the universal symbol must be affixed to the
product itself, nor that the product must be distinguishable as a marijuana product outside its
packaging, nor that the rules must limit the type of products available in the marketplace.

He argued that, driving the discussions regarding rendering marijuana products identifiable
are a number of false beliefs - that accidental ingestions for children have increased, that
confections are primarily consumed by children, that people are storing marijuana products
irresponsibly, and that they are offering marijuana products to others without their
knowledge.

He presented data on the most common sources of accidental ingestions, all of which are
common household items not protected by childproof packaging. Although the number of
cases of children ingesting marijuana has increased in Colorado, he argued that this increase is
small relative to the huge proliferation of edible marijuana products in the Colorado market
during the same period. Finally, he presented data to demonstrate that adults are the primary
consumers of confections, and asserted that people are not secretly passing out edible
marijuana products to friends at parties, nor are they distributing them to children.

Unintentional Ingestion of Marijuana Products by Children

Also during the third Work Group meeting, the representative from Children’s Hospital
Colorado presented data and information the Work Group about the incidence of
unintentional ingestion of marijuana by children in Colorado. Appendix F summarizes the
results of research he submitted to the group, indicating that calls to the regional poison
center in Colorado related to pediatric marijuana exposure started to rise in 2010 with the
development of the medical marijuana industry, and rose again sharply in 2013 with the
introduction of retail marijuana, whereas the same type of calls nationally showed only a
modest increase.

The number of calls to Colorado’s regional poison center increased nearly fourfold from 2001
to 2013, with 7 calls in 2001 compared to 26 in 2013. There was a total of 119 exposure calls in
the study period, with 79% of exposures (94 cases) having taken place in the child’s home, 76%
(90 children) seen or referred to a health care facility, 23% (27 children) admitted, and 16% (19
children) showing major or moderate effects and no deaths. The study concluded that the
overall rate of regional poison center calls in Colorado remained low, but the rate was higher
than for the rest of the United States.
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The number of children approaching the emergency department at Children’s Hospital
Colorado for accidental ingestion of marijuana also increased starting in 2013 with the
introduction of retail marijuana in Colorado, with eight children having approached the
hospital in 2013 and 14 children having approached from January through October 2014.
However, unintentional ingestions of marijuana remain low relative to ingestions of other
toxic items.

The Children’s Hospital representative noted that physicians are greatly aided in treating
children for accidental ingestion when they have access to product information, either from
seeing it on the product itself if any of the product information remains unconsumed, or
having access to the product’s packaging and labeling. However, these items are very often
separated from their packaging at the time of ingestion, and thus difficult to identify.

Intent of the Principal Sponsors of HB 14-1366

Also during the third Work Group meeting, State Representative Frank McNulty and State
Senator Mike Johnston gave a presentation regarding the history of HB 14-1366, and
presented a letter from themselves and State Representative Jonathan Singer, who were the
principal sponsors of the bill. The letter is included in Appendix G.

Representative McNulty and Senator Johnston explained that the impetus for introducing HB
14-1366 was to protect children from accidentally ingesting edible marijuana products, given
the increase in the number of children approaching emergency rooms in Colorado for this
purpose and the large number of products appearing in marijuana establishments that look
like candies and other items that are attractive to children. The bill was introduced to deal
with this public health concern, by giving parents a tool to help children recognize and avoid
these products, and giving school resource officers a means of identifying these products
when found in the possession of school children, even when the products are found outside
their packaging. It was also introduced to protect against the additional public health
concern of adults unintentionally ingesting edible marijuana products, which has resulted in
deaths in Colorado, by giving them a means of knowing what they are ingesting even when
these items are found outside their packaging.

The Legislators noted that during the legislative process, given the difficulty of being able to
render beverages identifiable as containing marijuana outside their packaging, the words
“when practicable” were added to qualify the statement in the bill regarding identifying
edible marijuana products. They confirmed that in using the term “practicable” they meant
possible to be put into practice, and that increased cost or the necessity of putting new
technology into place would not make a method of identifying marijuana products
“impracticable.”  On the contrary, the Legislators noted that if the marijuana industry
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continues to make products that are attractive to children, they have a responsibility to take
steps and incur costs to protect against children ingesting these products.

Categorization of Edible Marijuana Products

In its first meeting, the group identified the following nine categories of marijuana edible
products to be considered when determining potential methods of identifying these products
as containing marijuana: Baked Goods, Bulk Foods, Chocolate, Hard Candy, Liquids, Mixes and
Effervescents, Pills, Soft Candy, and Tinctures.

The group also generated an extensive list of marijuana edible products already on the market
that fall within these categories (see Appendix H), from which a list of sub-categories of
edible marijuana products was generated to assist the group in identifying modalities for
clearly identifying that these products contain marijuana. These categories are listed in Table

1.

Table 1: Categories of Edible Marijuana Products

1. BAKED GOODS 2. BULK FooDs 3. CHOCOLATE 4.HARD CANDY | 5.LIQUIDS
— Brownies — Loose — Bars — Mints - Soft Drinks
— Cookies granola — Truffles — Suckers - Coffee
— Cakes - Crackers — (Candy-coated — Throat - Tea
- Granola bars - Popcorn — Drop chocolate Lozenges | - Cooking Oils
- Breads - Baking mixes — Dressings

— Trail mix — Sauces

— Nuts — Honey

- Potato Chips - Agave Nectar
6. MIXES & 7-PILLsS 8. SOFT CANDY 9. TINCTURES
EFFERVESCENTS - Pressed Pills | — Gummies - N/A
- Oral Dissolvables - Capsules — Chewing gum
- Powdered - Taffy

Beverages — Chocolate
— Powdered Candy chews
- Powdered foods — Fruit Chews
— Licorice
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Modalities for Identifying Edible Marijuana Products

Five Modalities for Identifying Edible Marijuana Products

The group then moved on to consider the possible modalities for making edible marijuana
products clearly identifiable, and came up with five modalities: Marking, Shape, Color, Smell,
and Packaging and Labeling. The first four modalities involve making the product itself
identifiable as containing marijuana when outside its packaging, whereas the fifth focused on
the exterior packaging and labeling of the product without any alteration of the product
itself.

Modalities for Clearly Identifying Edible
Marijuana Products

—_
.

Marking

Shape

Color

Smell

Packaging and Labeling

N S

VoW

Debate Over Legislative Intent

Although the legislative declaration of HB 14-1366 states that it is the Intent of the General
Assembly to “Ensure that edible retail marijuana products are readily identifiable by the
public,” the language of the bill is silent on two important points: (1) whether an edible
product must be identifiable outside its packaging; and (2) what should be done regarding
those edible marijuana products that cannot be made readily identifiable outside their
packaging.

Given this lack of clarity, there was considerable disagreement in the Work Group regarding
the legislative intent of HB 14-1366 in regard to these two points. Some group members
argued that it was not the intent of HB 14-1366 to identify edible marijuana products by their
packaging and labeling, since HB 13-1317, codified in §12-43.4-202, C.R.S., had already addressed
this issue, and that the intent was rather that these products themselves should be clearly
identifiable as containing marijuana even when outside their packaging. The principal
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sponsors of HB 14-1366 confirmed in their presentation to the Work Group and in a letter
addressed to the group that their intent in drafting the bill was “that the products themselves,
and not the products’ packaging, bear the symbol mandated in the bill”’ (see Appendix G).

Other group members felt that focusing on external packaging and labeling was sufficient to
meet the requirements of HB 14-1366, since the bill did not specifically mention that the
products should be identifiable when outside their packaging, nor did it exclude packaging
and labeling from consideration as means of identifying these products.

This disagreement over the legislative intent of HB 14-1366 led to a wide range of
recommendations from the Work Group about how to identify products, whether outside the
packaging or only through packaging and labeling, and about what should be done when
products cannot be identified outside their packaging. As such, it would be helpful for the
General Assembly to clarify its intent related to these two important points.

Strategies within Each Modality

Despite this disagreement over the legislative intent, the group identified numerous potential
strategies within each modality, summarized in Table 2. Under Marking, the group
additionally discussed several ideas for a universal symbol as indicated in HB 14-1366. These
included using the letters “THC”, a marijuana leaf, a stop sign, and a “Yuck Face,” the latter of
which has been used to prevent accidental ingestion of poisonous substances.

Table 2: Strategies for Making Marijuana Products Clearly Identifiable

1. MARKING 2. SHAPE 3. COLOR 4.SMELL 5. PACKAGING & LABELING

- Stamping — Marijuanaleaf | - Black/gray | = Sulfur - Better universal symbol,

- Stenciling — Stop sign — Green — Marijuana avoid small type

- Molded piece Molded piece - Consumer advisory: e.g.

- Scoring restaurant menus

- Branding - “Yuck face”

- Frosting - Encourage people to keep
product in packaging until

IDEAS FOR MARKING consumption

BY A UNIVERSAL

SYMBOL

- THC

- Leaf

- Stop sign

- Yield Sign

- “Yuck Face”
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Finally, the group went though a systematic exercise to map out which of the modalities
could be matched with the various types of marijuana edible products, while at the same time
considering which of these pairings would also meet the MED’s rule-making criteria of being
Defensible, Operable, Transparent, and Systematic.

A chart showing the results of this exercise is included in Appendix I, with X’s indicating
consensus decisions regarding which modalities could be applied to the various types of
edible marijuana products.

The group could universally agree that

chocolate, hard candies, and pills could Edible Marijuana Products
all be identified by marking (stamping, Identifiable By:
stenciling or scoring) as well as by

shape, and that soft candies could be Marking or * Chocolate
identified by shape. They were also in Shape: * Hard Candies
agreement that all types of edible * Pills
marijuana products could be identified

through  packaging and labeling, Shape: e Soft Candies
although there was disagreement in

the group as to whether it had been Packaging e All edible
charged simply to augment the existing and Labeling: marijuana
and extensive packaging and labeling products

requirements, or rather to recommend
ways to identify marijuana edible

products outside their packaging. \ /

Debate over “Practicable”

Another area of disagreement in the Work Group, related to the challenge of identifying
edible marijuana products outside their packaging, was over the definition and intent of the
term “practicable.” This term was used in HB 14-1366 as a qualifier to the requirement that
edible products should be identifiable with a standard symbol indicating that they contain
marijuana, but the term was not defined in the bill. See §12-43.4- 202(3)(c.5)(1).

Some Work Group members suggested that because the term “practicable” is not defined in
HB 14-1366, nor in the Colorado Retail Marijuana Code, a common dictionary definition should
be used, namely "possible to perform” or “capable of being done." As such, they asserted
that whenever it is possible to apply a symbol to an edible marijuana product, manufacturers
must be required to do so.

Other Work Group members understood “practicable” in HB 14-1366 to mean the opposite of
“unreasonably impracticable,” which was defined as follows in Amendment 64 to include cost
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and other considerations: “that the measures necessary to comply with the regulations
require such a high investment of risk, money, time, or any other resource or asset that the
operation of a marijuana establishment is not worthy of being carried out in practice by a
reasonably prudent businessperson.” See Colorado Constitution, Article 18 §16(2)(0). This
group argued that, even when possible, many of the methods for marking products would
involve extensive efforts to reorganize current manufacturing processes, as well as excessive
costs to the manufacturers, making them impracticable.

These different understandings of the meaning of “practicable” led to different
recommendations about which products can and should be marked, shaped, or colored, and
what should be done when products cannot be marked, shaped, or colored. Some thought
that products should be banned in this case, while others thought that it would be sufficient
to simply identify the products through their packaging and labeling and increase awareness
through consumer education. As such, it would be helpful for the General Assembly to clearly
define “practicable” in HB 14-1366 and for the forthcoming rule-making process mandated
under the bill.

Four Strategic Options for Rendering Edible Marijuana Products
Identifiable

The HB 14-1366 Work Group submitted a total of 16 recommendations, using the template
provided (see Appendix E for the recommendation template), many of which contained
multiple sub-recommendations. Due to their similarity, two recommendations were
combined in this report, such that a total of 15 recommendations are presented, containing a
total of 44 sub-recommendations.

The recommendations included options for clearly identifying edible marijuana products, as
well as improvements in several other areas that may fall outside the scope of HB 14-1366, but
be of interest to the General Assembly and the State Licensing Authority for their
consideration and follow up.

The recommendations related to identifying marijuana edible products fall into four strategic
options, ranging from the least to the most restrictive:

1. Take no action at this time to identify edible marijuana products, allowing time to
determine if the rules effective October 30, 2014 are sufficient for the public to identify
these products and prevent unintentional ingestion.

2. Strengthen packaging and labeling requirements for edible marijuana products.

3. lIdentify edible marijuana products outside their packaging by marking, shaping or
coloring all products that can be readily marked, shaped, or colored.
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4. Limit or ban categories of edible marijuana products or particular edible marijuana
products if they cannot be rendered clearly identifiable outside their packaging by
marking, shaping, or coloring.

K Strategic Options for Rendering Edible Marijuana Products \
Identifiable

Take no action at this time to identify edible marijuana products
Strengthen packaging and labeling requirements

Identify edible marijuana products outside their packaging

Limit or ban categories of edible marijuana products or particular products

. J

Following is a list of the recommendations and sub-recommendations falling within each of
these strategic options. Detailed information about the recommendations, supporting
comments, and dissenting comments is presented below, and a summary table of all sub-
recommendations under each strategic option is presented in Appendix Q.

> ¥ P F

1. Take No Action at this Time to Identify Edible Marijuana Products

No. Name of Recommendation

71 Take No Action at this Time, Labeling, and Consumer Education

2. Strengthen Packaging and Labeling Requirements

No. Name of Recommendation

1.2 Imprinting Some Categories of Edible Marijuana Products and Labeling Others

5.1 Labeling to Require that Edible Marijuana Products Stay Within their Original Packaging

6.1-6.3 | Universal Symbol, Labeling, and Consumer Education

7.2 Take No Action at this Time, Labeling, and Consumer Education
9.1-9.4 | Universal Symbol, Labeling, Data Collection, and Consumer Education
1.1 Labeling, Universal Symbol, and Data Collection

14.1-4.3 | Symbol, Packaging and Labeling, Identifying Outside Packaging, Product Safety, Product
Advisory Commission, and Education

16.1-16.2 | Packaging and Labeling, Marking Products, Limiting Products, Data Analysis, and Education

24




HB 14-1366 Edibles Work Group Report

It should be noted that the labeling requirements contained in statute for retail marijuana
products are extensive and detailed, such that adding more requirements in rule may make it
more difficult for consumers to extract the most important public safety information. See §12-
43.4-202(3)(@)(VII)(A-0) and §24-4-1614(3)(a), C.R.S. Along with the recommendations
proposed in this report related to rulemaking for labeling, the Work Group had extensive
discussion about the need to simplify the labeling requirements currently in statute. The
Work Group also discussed whether there was a need for the State Licensing Authority to
have greater ability to address labeling requirements in rule, in order to respond more quickly
to evolving needs.

3. Identify Edible Marijuana Products Outside their Packaging

No. Name of Recommendation
1.1 Imprinting Some Categories of Edible Marijuana Products and Labeling Others
3.1-3.4 | Marking Categories of Edible Marijuana Products and Methods for Marking Them
4.1 Marking Edible Marijuana Products Directly Whenever Possible
Symbol, Packaging and Labeling, Identifying Outside Packaging, Product Safety, Product
14.3(a) . o .
Advisory Commission, and Education
15.1,15.3 Imprinting Edible Marijuana Products with a Universal Symbol or Color and Prohibiting

Products that Cannot be Imprinted or Colored

16.3 Packaging and Labeling, Marking Products, Limiting Products, Data Analysis, and Education

4. Limit or Ban Categories of Edible Marijuana Products or Particular
Products

No. Name of Recommendation

10.1-10.2 | Limit Edible Marijuana Products to Lozenges and Tinctures

Symbol, Packaging and Labeling, Identifying Outside Packaging, Product Safety, Product

14.
4 Advisory Commission, and Education

Imprinting Edible Marijuana Products with a Universal Symbol or Color and Prohibiting

15.2
> Products that Cannot be Imprinted or Colored

16.4 Packaging and Labeling, Marking Products, Limiting Products, Data Analysis, and Education

Some Work Group members objected to recommendations to ban certain categories of edible
products, or particular products before they are marketed, claiming that these
recommendations were not in alignment with Amendment 64 of the Colorado Constitution,
which allows for the legal sale of edible marijuana products.

Others argued that, while the Amendment allows for the sale of these products generally, it
should not be interpreted to mean that any and all edible marijuana products should be
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allowed. Rather, they asserted that public health and safety concerns must take precedence
over the business interests of edible marijuana manufacturers and do warrant some limits
being placed on which types of products can be produced and marketed. Of particular
concern was the risk of accidental ingestion by children of edible marijuana products that look
very similar to products not containing marijuana that are attractive to children, such as
candies and baked goods.

Additional Recommendation Categories

Additional recommendations that may fall outside the scope of HB 14-1366 but be of interest
to the General Assembly and the State Licensing Authority fall into the following three broad
categories:

5. Increase the level of consumer education about the proper uses of and dangers related to
edible marijuana products.

6. Improve data collection and analysis related to edible marijuana product use, misuse, and
accidental use.

7. Other recommendations related to the use of licensed marijuana testing facilities and
ensuring product safety.

( Additional Recommendation Categories \

5. Increase Consumer Education
6. Improve Data Collection and Analysis
7. Other -Testing Facilities and Product Safety

. J

Following is a list of recommendations and sub-recommendations falling into each of these
categories. Detailed information about the recommendations, supporting comments, and
dissenting comments is presented below, and a summary table of all sub-recommendations in
each category is presented in Appendix Q.
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5. Increase Consumer Education

No. Name of Recommendation

2.1 Consumer Education Campaigns

6.4 Universal Symbol, Labeling, and Consumer Education

7.2 Take No Action at this Time, Labeling, and Consumer Education

9.6 Universal Symbol, Labeling, Data Collection, and Consumer Education

14.5 Symbol, Packaging and Labeling, Identifying Outside Packaging, Product Safety, Product
Advisory Commission, and Education

16.5 Packaging and Labeling, Marking Products, Limiting Products, Data Analysis, and Education

6. Improve Data Collection and Analysis

No. Name of Recommendation
9.5 Universal Symbol, Labeling, Data Collection, and Consumer Education
1.2 Labeling, Universal Symbol, and Data Collection

12.1-12.3 | Data Collection and Analysis

16.6 Packaging and Labeling, Marking Products, Limiting Products, Data Analysis, and Education

7. Other -Testing Facilities and Product Safety

No. Name of Recommendation

1341 Allow Non-Licensees to Use Marijuana Testing Facilities

Symbol, Packaging and Labeling, Identifying Outside Packaging, Product Safety, Product

14.3(c
43(9) Advisory Commission, and Education

Recommendations of the HB 14-1366 Work Group

Following is a presentation of the 15 recommendations and 44 sub-recommendations
submitted by Work Group members for the consideration of the General Assembly and the
State Licensing Authority. All recommendations represent the views and positions of the
Work Group members and organizations that submitted them. The recommendations do not
represent the opinion of the entire Work Group, nor of the MED or the Department of
Revenue. Full text versions of the recommendations submitted by the Work Group members
are available at https://www.colorado.gov/pacific/enforcement/MEDrulemaking.

Summaries of the supporting and dissenting comments from other Work Group members are
presented following each recommendations, and allow for an assessment of the level of
agreement or disagreement found among the Work Group members for a given
recommendation.

27




HB 14-1366 Edibles Work Group Report

Following the presentation of each recommendation is a listing of the identified categories
into which the recommendation falls, which includes the four strategic options for rendering
edible marijuana products identifiable and the three other additional categories outlined
above.

Also presented is a list of the elements of HB 14-1366 to which the recommendation applies:

Elements of House Bill 14-1366 to which the Recommendation Applies

Protect people from the unintentional ingestion of edible retail marijuana products.

Ensure that edible retail marijuana products are readily identifiable by the general public.
Makes it clear that the product is not for consumption by children.
Makes it clear that the product is safe for consumers.

olalo|o|w

Utilize a universal symbol.

After each recommendation is a presentation of the MED Guiding Principles for Rule-Making
as applied and articulated by the drafter of the recommendation, showing how the
recommendation was thought to be Defensible, Operable, Transparent, and Systematic. It
should be noted that the Work Group members did not always apply all four Guiding
Principles in their recommendations. As such, missing Guiding Principles in the charts below
do not necessarily imply that the Principle is inapplicable to the recommendation, but rather
that it was not considered and presented by the drafter.

After the presentation of the Guiding Principles, the rationale for the recommendation is
outlined. It is important to point out that the drafters of the recommendations presented
data and made claims in support of their recommendations, some of which are backed up by
scientific research and cited, and others that are anecdotal and difficult to verify. These
claims and anecdotal information represent the views of the Work Group members who
presented them, and not of the entire Work Group, the MED, or the Department of Revenue.

Following the presentation of the rationale are a discussion of the statutory authorities or
regulations supporting the recommendation, a consideration of the stakeholders likely to be
affected by the recommendation if it were implemented, and the authorities that would be
responsible for implementing the recommendation.
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No. 1 - Imprinting Some Categories of Edible Marijuana Products and

Labeling Others

Presented By: Children’s Hospital Colorado

1.1

1.2

~

All pills, chocolate, hard candy, and soft candy that contain marijuana should be

imprinted with the agreed-upon, universal symbol.

Marijuana edible products that cannot feasibly be individually imprinted should be
packaged and labeled in a way that:

a.

b.

Clearly displays the agreed-upon, universal symbol; and

Includes clear warning statements such as “Keep out of the reach of children,”
“Harmful if ingested by children,” “For adult use only,” “Do not operate motor
vehicles or heavy equipment if taken,” and “Keep in original packaging until
consumed.”

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

Strengthen Packaging and Labeling Requirements

Identify Edible Marijuana Products Outside their Packaging

ANIAN

Elements of House Bill 14-1366 to which the Recommendation Applies

Protect people from the unintentional ingestion of edible retail marijuana products.

Ensure that edible retail marijuana products are readily identifiable by the general public.

Makes it clear that the product is not for consumption by children.

o |0|o|Y

Utilize a universal symbol.

ANANANEAN

Application of MED Guiding Principles for Rule-Making

The recommendation is operable because it includes imprinting for those edible
marijuana products that can be imprinted (pills, chocolate, hard candies, and soft

Operable candies), but reduces the requirement to appropriate packaging and labeling for | v/

those products that cannot be imprinted (baked goods, bulk foods,
mixes/effervescent products, liquids, and tinctures.
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Rationale for the Recommendation and Issues it is Expected to Resolve

Experience with unintentional ingestions in children has shown that the ability to rapidly
identify the suspected agent can be very helpful in providing appropriate care and avoiding
unnecessary tests. This identification is often done through the imprinting on pills and other
medicines.

The use of labeling such as “harmful if ingested by children”, and “Keep out of the reach of
children” comes from the toxic chemical industry and has been shown to be effective in
helping parents know to place certain chemicals in areas that are hard to reach by children.

The recommendations are intended to address the problem that edible marijuana products
are difficult to distinguish from non-marijuana foods that otherwise look identical.

Statutory Authority or Regulation Supporting the Regulation

Authority for labeling of marijuana products is contained in Article XVIII, Subsection
16(5)(a)(VI) of the Colorado Constitution. Further statutory authority for warning labels on
marijuana products can be found in §12-43.4-202(3)(a)(VIl), C.R.S. Additionally, MED 1 CCR 212-
2, Series R 1000 - Labeling, Packaging, and Product Safety, includes requirements related to
warning labels for retail marijuana product containers and other labeling rules that align with
the current recommendation to promote public health and safety.

Stakeholders Affected

Children and families will benefit by being able to identify edible marijuana products that
contain marijuana. Consumers will be better educated about how to use and store edible
marijuana products to avoid harm to themselves and children who might unintentionally
ingest them.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue, Colorado Department of
Public Health and Environment
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Supporting Comments from Work Group Members

1.1: Public and consumer safety should be the number one priority of marijuana manufacturers,
retailers, testing facilities, advocacy groups, regulators, the MED, and lawmakers. Marking edible
marijuana products promotes public and consumer safety. A set of methods for marking edible
marijuana products is described in Appendix N, based on the advice of a food product
development expert with 44 years of experience in the food industry, where customer safety is a
primary consideration. All methods are capable of being done and will be effective for applying a
symbol to edible marijuana products, while the costs to manufacturers are not overly burdensome.
Edible marijuana products currently on the market are already being marked using these methods.

1.1: The representative from Children’s Hospital Colorado in his presentation to the Work Group
noted that marking edible marijuana products is not likely to prevent accidental ingestions in
young children, although it would help health care providers to better care for children who
approach hospitals after having accidentally ingested these products. Because accidental
ingestions in children will not likely be prevented by marking products, the focus should instead be
on educating parents and other caregivers that they should be forthcoming about providing health
care providers information what the child ingested. Also, if the product was produced by a
licensed marijuana manufacturer, the package will contain full information about the product and
can be provided to health care providers in these situations.

1.1: One instance of support was registered without comment for sub-recommendation 1.1
regarding marking the listed categories of edible marijuana products.

1.2: The labels on edible marijuana products need to be reevaluated. There are several pieces of
information that do not add value to the label and should be removed, because they detract from
the most important information that needs to stand out. A few things need to be added, including
an updated universal symbol and a graphic symbol showing or telling consumers to store this
product in its original packaging out of the sight and reach of children.

1.2 (3) One instance of support without comment was registered for sub-recommendation 1.2(a)
regarding displaying the universal symbol.

1.2(b): One instance of support was registered with sub-recommendation 1.2(b) regarding
warnings on labels, with the reservation that the amount of verbiage that must already, by rule or
law, be included on labeling has grown to the point where the most essential information is lost.

1.2(b): More information should be on the label and revisions could be made, but some of the
language suggested in sub-recommendation 1.2(b) is already required.
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Dissenting Comments from Work Group Members

1.1: It may be difficult to ensure that a particular marking could be affixed to many hard and soft
candies. In addition, the cost of marking items may be out of proportion to the potential public
health gain, particularly if educational initiatives are pursued to encourage people to keep items
within their original packaging and to be forthcoming with health care providers in the event of an
accidental or unintentional over-ingestion.

1.1: Imprinting pills, chocolates, and candies must be done with commercial-grade, NSF
International-certified equipment, which costs at least $100,000. Marijuana industry members do
not have access to banking services and cannot obtain loans to allow them to purchase such
machines. This recommendation is therefore cost-prohibitive and “impracticable” for manu-
facturers.

1.1 The representative from Children’s Hospital Colorado in his presentation to the Work Group
noted that marking edible marijuana products is not likely to prevent accidental ingestions in
young children, although it would help health care providers to better care for children who
approach hospitals after having accidentally ingested these products. Because these ingestions
will not likely be prevented by marking products, the focus should instead be on educating parents
and other caregivers that they should be forthcoming about providing health care providers
information what the child ingested. Also, if the product was produced by a licensed marijuana
manufacturer, the package will contain full information about the product and can be provided to
health care providers in these situations.

1.2(a): It is not likely that any universal symbol on an edible marijuana product will prevent a young
child from ingesting it.
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No. 2 - Consumer Education Campaigns'

Presented By: Marijuana Licensee

\_

2.1 The Governor’s Office of Marijuana Coordination and the Colorado Department of
Public Health and Environment, using funds from the Marijuana Tax Fund, should
coordinate the following educational campaigns:

a. A “Start Low, Go Slow” campaign advising new consumers to initially use

considerably less than a single 10-mg dose of THC and to wait at least two hours
before further ingestion, to reduce accidental over-ingestion by adults.

An adult education campaign that would (1) advise consumers to keep marijuana
products out of the sight and reach of children and store them in their original,
child-proof packaging; (2) urge honesty with health care providers about the
products consumed in the event of accidental ingestion by a child; and (3) give
parents tools for open, honest conversations with their children about alcohol,
marijuana and illegal drugs.

A campaign to remind the public that purchases of marijuana products from any
source other than a licensed store is illegal, and that black market products do not
offer quality control, safety testing, informational labels, or child proof packaging.
This campaign could be connected to the “Drive High, Get a DUI” campaign and
coordinated with high-profile law enforcement actions against black market
providers operating through public venues such as Craigslist.

/

Recommendation Categories

Other Types of Recommendation

5.

Increase Consumer Education v

'CDPHE’s “Good to Know” campaign and website (http://www.goodtoknowcolorado.com)
were launched early in 2015, after the HB 14-1366 Work Group concluded its work. The
campaign is targeted to adults and visitors to Colorado and relays basic information about
Colorado’s marijuana laws.
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Elements of House Bill 14-1366 to which the Recommendation Applies

a. | Protect people from the unintentional ingestion of edible retail marijuana products. 4

Application of MED Guiding Principles for Rule-Making

The Guiding Principles were not applied in the formulation of this recommendation.

Rationale for the Recommendation and Issues it is Expected to Resolve

Stakeholders in the working group have identified a number of concerns regarding edible
products, primarily (1) accidental ingestion by children, (2) accidental over-ingestion by adults,
(3) parents not knowing what their children are consuming and (4) the heightened risks
posed by black market edible products. This recommendation is proposed to address all of
these concerns through the further education of consumers, parents and young adults.

The MED and licensees have already taken important initial steps in addressing accidental
ingestion and over-ingestion through childproof packaging and limiting serving sizes to 10-mg
of THC. The current recommendation builds on these actions by adding an education drive to
encourage safe handling and consumption, and discourage purchases on the black market.

Marijuana licensees have additionally begun a number of voluntary, coordinated education
campaigns, which include advising a “Start Low, Go Slow” approach to the consumption of
edible marijuana products. Reinforcement of this message by the State would strengthen
these efforts.

It has been emphasized in the working group meetings that the most effective methods for
preventing ingestion of marijuana by children is by preventing access, first by keeping the
items out of their reach and second through child-proof packaging. It is the responsibility of
the purchasers and consumers of edible marijuana products to ensure safe storage.

In the event of accidental ingestion by a child, it is imperative that adults speak openly with
healthcare providers about what the child ingested, in order to avoid unnecessary, expensive
and possibly hazardous testing.

Finally, parents should be encouraged to have conversations with their children to prevent
use of alcohol, marijuana and illegal drugs; these conversations can be difficult, and parents
can be provided with tools to guide them through the process.

Statutory Authority or Regulation Supporting the Regulation
SB 14-215 created the Governor's Office of Marijuana Coordination to “coordinate the

executive branch response to the legalization of retail marijuana as directed by the
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Governor... [including] educational content planning and implementation.” See §24-38.3-
101(2), C.R.S. The CDPHE has been allocated funds under SB 14-215 “to address the immediate
educational needs of the public in response to the legalization of retail marijuana in the
State.” See §25-3.5-1003(1), C.R.S. SB 14-215 directs the CDPHE to “provide information to (a)
the general public regarding the law surrounding the legal use of retail marijuana... and (d)
the general public regarding the dangers associated with the over-consumption of marijuana-
infused products.” See §25-3.5-1004(1), C.R.S. The proposed educational campaigns fall
squarely within the purview of these directives and allocations.

Stakeholders Affected

The general public will benefit from the educational campaigns through reduction of
accidental ingestion by children and over-ingestion by adults. The only “stakeholders” that
would be negatively affected would persons producing and selling marijuana on the black
market.

Implementing Authorities

Governor’s Office of Marijuana Coordination, Colorado Department of Health and
Environment

Supporting Comments from Work Group Members

1. | Oneinstance of support was registered without comment for this recommendation in its entirety.

2. | Education must be a cornerstone of any future regulations, to assist consumers to know how to
use and store edible marijuana products in accordance with Colorado laws and regulations. This
education must be simple and clear, focusing on the most important messages, including (1) that
edible marijuana products are for the use of persons 21 and over, (2) that they must be stored
safely and kept out of the reach of persons under 21, and (3) the consequences of breaking the
laws and regulations.

Dissenting Comments from Work Group Members

1. | This recommendation fails to satisfy the legislative mandate promulgated in HB 1366 and violates
the General Assembly's intent behind enacting the bill. Rather than addressing the Work Group's
charge of making recommendations for rules about how edible retail marijuana products can be
made clearly identifiable to the general public, this recommendation focuses on education.

2. | This recommendation does not address the identification of edible marijuana products outside
their packaging.
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No. 3 - Marking Categories of Edible Marijuana Products and Method:s for

Marking

Presented By: Smart Colorado

Vs

3.1 All marijuana-infused edible products should be made ‘“clearly identifiable" as

containing marijuana. Following are general descriptions of how a standard symbol can
be applied to baked goods, chocolate, hard candy, soft candy, bulk foods, liquids, and
pills. Appendix J presents the list developed by this Work Group of edible products
currently on the market, with a more detailed description, in Smart Colorado’s view, of

how each can be made clearly identifiable as containing marijuana.

-~

3

2 Baked Goods: All marijuana-infused baked goods should be required to bear t

standard symbol. Below are methods that can be used to apply the symbol to various
types of baked goods.

Brownies: (1) Airbrushing the standard symbol on the brownie using a stencil and
organic or nonorganic food coloring; (2) Use of a mold into which brownie batter can be
poured; (3) Use of a stencil or branding instrument to imprint the standard symbol on
the brownie after it has been baked and before it hardens; or (4) Application of frosting
in the shape of the standard symbol.

Cookies: (1) Airbrushing the standard symbol on the cookie using a stencil and organic
or nonorganic food coloring; (2) Use of a mold into which cookie batter can be poured;
(3) Use of a stencil or branding instrument to imprint the standard symbol on the
cookie after it has been baked and before it hardens; or (4) Application of frosting in
the shape of the standard symbol.

Cakes: (1) Airbrushing the standard symbol on the cake using a stencil and organic or
nonorganic food coloring; (2) Use of a mold into which cake batter can be poured; or (3)
Application of frosting in the shape of the standard symbol.

Granola Bars: (1) Airbrushing the standard symbol on the granola bar using a stencil and
organic or nonorganic food coloring; or (2) Use of a stencil or branding instrument to
imprint the standard symbol on the bar.

Crackers: Airbrushing the standard symbol on the crackers using a stencil and organic or
nonorganic food coloring.

Pastries: Airbrushing the standard symbol on the pastries using a stencil and organic or
nonorganic food coloring.

Superfood: (Go Chi Ball/Zoom Ball): Airbrushing the standard symbol on the balls using

a stencil and organic or nonorganic food coloring. /

e
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-

3.3 Chocolate, Hard Candy, Soft Candy: All marijuana-infused chocolate, hard candy including

lozenges, and soft candy including gummies should be required to be marked using one of
the following methods: (1) Airbrushing the standard symbol on these products using a
stencil and organic or nonorganic food coloring; (2) Use of a mold to imprint the standard
symbol on these products; or (3) Use of a stencil or branding instrument to imprint the
standard symbol on these products before they harden.

3.4 Bulk Foods, Liquids, and Pills: All edible marijuana bulk foods (e.g. nuts, popcorn, cereal,
granola and trail mix), liquids (e.g. coffee, juice soft drinks, tea, sauces, and cooking oils),
and pills should be symbolized with a standard color, which should be unique and unlike
colors appearing in existing food products. Coloring bulk items and liquids can be achieved
by application of organic or nonorganic food coloring in the standard color. For bulk foods,
manufacturers can use an airbrush tool to apply the standard color.

~

Recommendation Categories
Strategic Options for Rendering Edible Marijuana Products Identifiable
3. ‘ Identify Edible Marijuana Products Outside their Packaging 4
Elements of House Bill 14-1366 to which the Recommendation Applies
a. Protect people from the unintentional ingestion of edible retail marijuana products. v
b. | Ensure that edible retail marijuana products are readily identifiable by the general public. v
C. Makes it clear that the product is not for consumption by children. v
e. | Utilize a universal symbol. v
Application of MED Guiding Principles for Rule-Making
Defensible The proposal leverages contemporary technology for applying a symbol to edible
products. For example, manufacturers can symbolize the presence of marijuana in v
their products using a culinary airbrush system, a custom mold, a branding
instrument, or aunique color.
Operable The recommendation provides practicable methods and a variety of options for
manufacturers to apply the universal symbol that are not so onerous as to render
the operation of a marijuana products manufacturing facility economically v
unsustainable. The marking requirements can be easily enforced by the MED
through inspections of manufacturers' inventories to ensure that products bear
the requisite symbol.
Transparent | The recommendation clearly articulates which edible products must bear a v
symbol.
Systematic The recommendation clearly articulates which edible products must bear a v
symbol.
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Rationale for the Recommendation and Issues it is Expected to Resolve

Attachment K shows side-by side photographs of marijuana-infused and regular versions of
two popular candies. The marijuana-infused candies and regular candies look identical, making
it impossible for an adult or child to distinguish them and know which is safe to eat, or for a
parent, teacher, or law enforcement officer to readily know which contains marijuana when
found in the possession of children or youth. A major objective behind HB 14-1366 was to
provide children, parents, grandparents, guardians, principals, teachers, school resource
officers, law enforcement officers, and others the tools they need to determine when a food
product contains marijuana, in order to protect public safety.

This recommendation aims to satisfy the requirement in HB 14-1366 that edible marijuana
products be clearly identifiable, when practicable, with a standard symbol indicating that they
contain marijuana. Webster's Third New Dictionary defines "practicable" as "possible to
perform” or “capable of being done." Thus, if it is possible for manufacturers to apply a
symbol to an edible product and if it can be done, HB 14-1366 indicates that it should be done.

Research into edible marijuana products currently on the market, as well as non-marijuana
products that are similar to products currently being infused with marijuana, demonstrated
that it is possible to apply an identifying symbol to baked goods, chocolates, hard candies,
lozenges, soft candies, and gummies, and that is possible to identify bulk foods, liquids, and
pills using color.

Marijuana products manufacturers are already imprinting symbols and lettering on baked
goods, chocolate, hard candies, lozenges, soft candies, and gummies, and are producing
marijuana pills in a variety of colors. Appendix K provides examples of edible marijuana
products already on the market with identifying symbols or colors. Moreover, countless non-
marijuana products also bear a variety of logos and letterings, and are produced in a variety of
colors. Appendix L provides examples of non-marijuana products that are similar to edible
marijuana products and have identifying symbols or colors. These examples demonstrate that
it is possible to apply identifying symbols or color to all categories of edible marijuana
products.

This recommendation proposes a variety of methods for applying a symbol or color to each
category of edible marijuana products, all of which are practicable because they are possible
to perform and capable of being done. Moreover, research into the costs of applying the
proposed marking requirements show that these costs are not so formidable as to render
marijuana products operations economically unsustainable. For example, culinary airbrush
systems are available for as little as $69/unit, while custom molds can be obtained for
approximately $900 for a set of 10 molds with 12 cavities each and a total of 120 cavities.
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Manufacturer’s concerns about the cost and challenges of implementing the proposed
marking requirements must be checked against these modest cost estimates, and cannot be
allowed to override the public safety concerns that led to the enactment of HB 14-1366.

This recommendation addresses the U.S. Drug Enforcement Administration’s concerns over
edible marijuana products that cannot be distinguished from regular food products. It also
responds to the suggestion presented in the U.S. Department of Justice’s Cole Memo of
August 2013 for aggressive regulatory systems in states like Colorado that have enacted laws
authorizing marijuana-related conduct, to address the threats to public safety, public health,
and other law enforcement interests that these states’ laws could pose. Implementing strong
and effective regulations to clearly identify edible marijuana products from non-marijuana
products will reduce the likelihood of federal enforcement action in Colorado.

Statutory Authority or Regulation Supporting the Regulation

The General Assembly, through HB 14-1366, specified its intent that "edible retail marijuana
products be clearly identifiable, when practicable, with a standard symbol indicating that it
contains marijuana and is not for consumption by children." See §12-43.4- 202(3)(C.5)(1), C.R.S.

"Practicable" is neither defined in HB 1366 nor any other place in Colorado's Retail Marijuana
Code. When interpreting ambiguous statutory terms, it is imperative that common words be
given their ordinary meanings. People v. Vecellio, 292 P.3d 1004, 1010 (Colo. App. 2012). When a
statute does not define a term, but the term in question is of common usage, the dictionary
definition may be used to determine the plain and ordinary meaning of that term. Marks v.
Koch, 284 P.3d 118, 123 (Colo.App.2011); People v. Connors, 230 P.3d 1265, 1267 (Colo.App.2010).

"Practicable" is defined in Webster's Third New Dictionary as "possible to...perform; capable
of being ...done." Webster's Third New International Dictionary 1780 (2012). This is the standard
MED must use to determine whether applying a symbol to various edible products is
"practicable,”" and therefore required under HB 14-1366. In essence, when it is possible, by any
means, to apply a symbol to an edible product, manufacturers must do so.

On several occasions during HB 14-1366 Work Group meetings, it has been mistakenly
suggested that the term 'practicable," as it appears in HB 14-1366, and the term
"unreasonably impracticable," as it appears in the state's constitution, share the same
meaning. In actuality, these terms have different applications. HB 14-1366's "practicable"
standard governs when MED must require manufacturers to mark their products with a
symbol. The constitutional term "unreasonably impracticable"” is a standard by which rules
promulgated by MED are judged. The fact that the term "unreasonably impracticable" was
not used in HB 14-1366 signals an intent on the part of the General Assembly to afford the
term used, "practicable" in this instance, a different meaning. See Carlson v. Ferris, 85 P.3d 504
(Colo.2003) ("use of different terms [within the same statute or code] signals an intent on the
part of the General Assembly to afford those terms different meanings").
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Under the constitutional definition, a regulation is "unreasonably impracticable" when "the
measures necessary to comply with the regulation [] require such a high investment of risk,
money, time, or any other resource or asset that the operation of a marijuana establishment is
not worthy of being carried out in practice by a reasonably prudent businessperson."” See the
Colorado Constitution, Article 18, §16(2)(0).

This constitutional definition sets a very high standard for establishing that a regulation is
"unreasonably impracticable." A regulation is not "unreasonably impracticable" simply
because it is costly or difficult to follow. A regulation is only "unreasonably impracticable" if it
is so costly or difficult to follow that it renders operation of a marijuana establishment
economically unsustainable.

In this context, MED's regulations would only be considered "unreasonably impracticable" if
they alone were so onerous as to force the "reasonably prudent businessperson" to forego
operating a products manufacturing facility, and the economic opportunity inherent in doing
so. Here, the '"reasonably prudent businessperson" is not just an average products
manufacturer, it is an objective standard that contemplates a composite of shrewd business
judgment in relation to challenges posed by MED's regulations. See generally Freedom from
Religion Foundation, Inc. v. Hickenlooper, 2012 WL 1638718 (Colo.App.).

Estimates from the Governor's office suggest that marijuana sales in Colorado will approach
$1 billion this fiscal year. According to recent media reports, sales of edible marijuana products
make up 40 percent of the state's marijuana market, or approximately $400 million. In light of
the economic opportunities inherent in operating a products manufacturing facility, MED can
safely assume that shrewd businesspeople will be eager to participate in Colorado's edibles
market in spite of the costs they would incur marking their edible products.

In this rulemaking, MED must consider both standards, and "thread the needle" between
what it is required to do pursuant to HB 14-1366 (i.e. require that edible products bear a
symbol) and what it is forbidden from doing pursuant to the constitutional prohibition on
"unreasonably impracticable" regulations.

Stakeholders Affected

Children, parents, grandparents, guardians, principals, teachers, school resource officers, law
enforcement officers, and others will be provided with the tools they need to determine
when a food product contains marijuana.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue
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Supporting Comments from Work Group Members

Public and consumer safety should be the number one priority of marijuana manufacturers,
retailers, testing facilities, advocacy groups, regulators, the MED, and lawmakers. Marking edible
marijuana products promotes public and consumer safety.

An additional set of methods for marking edible marijuana products is described in Appendix N,
based on the advice of a food product development expert with 44 years of experience in the food
industry, where customer safety is a primary consideration. All methods are capable of being done
and will be effective for applying a symbol to edible marijuana products, while the costs to
manufacturers are not overly burdensome. Edible marijuana products currently on the market are
already being marked using these methods.

Molds can be purchased for $5,000 to $10,000, with the only ongoing cost being replacement of
worn-out molds. Airbrushing units and stencils, as well as edible film and printing materials, can be
purchased for a very low price, including ongoing dyes and labor costs. Frosting and
stenciling/branding can also be done inexpensively.

One instance of support was registered without comment for this recommendation in its entirety.
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Dissenting Comments from Work Group Members

It is not necessary to mark marijuana products themselves in order to satisfy the requirements of
HB 14-1366. Just as for alcohol, the package can serve as the principal means of identifying edible
marijuana products.

There are indeed ways to do some of the things listed in this recommendation to mark edible
marijuana products, and some manufacturers have already taken steps to do so. However, many of
these methods are beyond the capacity of most marijuana manufacturers in Colorado, due to the
small size of their operations and their inability to access capital to purchase expensive pieces of
equipment. Data from one large marijuana products manufacturer in Colorado indicated that a
single set of chocolate molds to have THC messages imprinted on their products cost $15,000 in
2014. More detailed information about the costs and feasibility of using custom molds in the
production of edible marijuana products is presented in Appendix O.

If required to mark or stamp edible marijuana products, many manufacturers will be forced to stop
production of some categories of edible products. These products will not simply go away, but
rather their production will shift to unlicensed manufacturers, thwarting the various efforts to
make them safer. In order protect children and adults from accidental or unintentional ingestion,
it is important to keep the production of edible marijuana products in the hands of licensed
marijuana establishments, whose products are tested, packaged and labeled.

In addition to the cost concerns, there are other concerns regarding the practicability of stamping,
shaping, and coloring edible marijuana products. Baked goods such as brownies and cookies
cannot be effectively imprinted, and because of their porous nature, they cannot be airbrushed.
Furthermore, stamping most shapes on a baked good would affect the integrity of the product
and make it break apart easily.

If an underage person wants to hide the fact that he or she possesses an illegal product, marijuana
or otherwise, he or she is likely to destroy or dispose of any identifiable characteristic, thus
defeating the purpose of affixing this characteristic directly to the product.

It is not evident that the feared scenarios of party-goers being drugged with edible marijuana
products without their knowledge are actually taking place. If this were to happen, the individuals
perpetrating these offenses would be engaging in illegal activities for which they should be
prosecuted.

The marking solutions suggested in this recommendation were directed either at a home cook or a
large-scale manufacturer with a fully automated manufacturing line. In reality, marking products in
the marijuana industry is likely to be much more difficult, and would require multiple methods, the
purchase of hundreds of thousands of dollars worth of new equipment, and thousands of man
hours to develop new formulations and standard operating procedures.

More importantly, there is no data to show that marking edible marijuana products would help
reduce accidental ingestions in children, and there is some evidence showing that marking
products or packaging could backfire, as in the case of “Mr. Yuck” to mark poisonous items. It
would be risky to implement marking requirements for edible marijuana products without having
data to show (1) that marking products would reduce accidental ingestion, (2) that marking
products would not unintentionally be attractive to infants, toddlers, or teenagers, and (3) that the
symbol could be standardized across all product types.
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Dissenting Comments fro Work Group Members

The word “practicable” appears in HB 14-1366 and is not synonymous with the word “possible,” as
is claimed in the rationale of this recommendation. The bill was significantly amended between
introduction and passage, such that the intent of its initial sponsors is not as significant as the
actual text of the bill that was passed and signed into law.

The methods proposed in this recommendation for marking edible marijuana products are
impractical and excessively expensive. More detail about the limitations of marking products is
contained in Recommendation 11.

Marking edible marijuana products will be ineffective at preventing ingestion by young children
and may make these products more attractive to older children. Any person wishing to hide these
products from parents or law enforcement officers will not find marking to be a serious
impediment. Therefore, marking may be effective solely to prevent accidental ingestion by adults.
To prevent this, a more effective measure would be to have people keep the items within their
original packaging until consumed.

The representative from Children’s Hospital noted that there is no known shape, stamp, or color
that will deter a child from eating a product, such that marking products in these ways would not
deter children from ingesting them.

All methods suggested in this recommendation are impracticable, as described below. Most
methods require NSF International-certified equipment, for which cost estimates are provided
below. Given that the marijuana industry lacks access to banking services and therefore to loans,
manufacturers will be unable to purchase these costly machines. Therefore this recommendation
is cost-prohibitive and ‘“impracticable” for manufacturers. Because the choice of symbol or
wording has a bearing on how practicable it is to affix it to products, this symbol or wording must
be determined before rule-making is completed on this issue.

Brownies: The airbrushing equipment noted in this recommendation is non-commercial grade and
is meant for a use with only a few units, whereas marijuana manufacturers may produce 4000 or
more units per day. A commercial-grade airbrushing system costs as much as $150,000.

Cookies, Cakes, Granola Bars, Crackers, Pastries, and Superfood: Airbrushing involves the same
issues as mentioned above for brownies. Shaping is a more economical solution for these
products, but no shape was determined by the group to be effective for deterring children from
eating marijuana products.

Chocolate: Custom candy molds are reasonable methods for marking products, but no shape was
determined by the group to be effective for deterring children from eating them.

Hard and Soft Candy: imprinting pills and candies must be done with commercial grade, NSF
International-certified equipment, and these machines cost a minimum of $100,000 each.

Bulk Foods and Liquids: The Work Group could not agree on a color that would deter children from
ingesting edible marijuana products and alert adults that the product contains marijuana. Also,
some manufacturers strictly use organic ingredients, but there is no known food color or dye in the
marketplace today that is made up entirely of organic ingredients.
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No. 4 - Marking Edible Marijuana Products Directly whenever Possible

Presented By: Smart Colorado

4 )
4.1 Whenever it is possible to apply a symbol to an edible marijuana product itself, marijuana

manufacturers must be required to do so, rather than relying on the product’s packaging
to serve as the means of identifying that it contains marijuana.

4.2 When it is not possible to apply a symbol to an edible marijuana product, the existing
packaging and labeling requirements contained in MED 1 CCR 212-2, Permanent Rules
Related to the Colorado Retail Marijuana Code, Rules 1004.5 and 1006.5, should be
applied.

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

. ‘ Identify Edible Marijuana Products Outside their Packaging v

W

Elements of House Bill 14-1366 to which the Recommendation Applies

Protect people from the unintentional ingestion of edible retail marijuana products.

Ensure that edible retail marijuana products are readily identifiable by the general public.

Makes it clear that the product is not for consumption by children.

olo|o|w

ANANANAN

Utilize a universal symbol.

Application of MED Guiding Principles for Rule-Making

Defensible The recommendation describes what MED must do to comply with the legislative
directive promulgated in HB 14-1366.

Rationale for the Recommendation and Issues it is Expected to Resolve

HB 14-1366 states that it is the intent of the General Assembly to “ensure that edible retail
marijuana products are readily identifiable by the general public,” and directs the State
Licensing Authority to “promulgate rules requiring that edible retail marijuana products be
clearly identifiable, when practicable, with a standard symbol indicating that it contains
marijuana.”
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Because the package containing a marijuana product is not itself a marijuana product, the
term "edible retail marijuana product” in HB 14-1366 should be understood to mean the
marijuana product itself and not the package containing it.

Comparison of the language of HB 14-1366 to previous legislation related to packaging and
labeling of marijuana products also supports the interpretation that the new bill intended that
marijuana products themselves, rather than their packages and labels, be marked with a
universal symbol. §12-43.4-202(3)(a)(vii)(O), C.R.S. states that the MED must promulgate
labeling requirements that include "a universal symbol indicating [a] package contains
marijuana," whereas HB 14-1366 states that the MED must ‘“promulgate rules requiring edible
retail marijuana products be clearly identifiable, when practicable, with a standard symbol
indicating that it contains marijuana.”

Statements from HB 14-1366’s principal sponsors also confirm that their intent in enacting the
bill was “that the products themselves, and not the products’ packaging, bear the symbol
mandated in the bill.” See Appendix G for their letter to the HB 14-1366 Work Group, which
clarifies their intent when enacting the bill, as well as other important points about correctly
interpreting it. Senator Owen Hill, a HB 14-1366 Work Group member, indicated during the
Senate floor debate of the bill that his goal in drafting it was that children and adults would be
able to tell outside the packaging that a product contains marijuana.

Given all the arguments presented above, HB 14-1366 should be interpreted to require that
edible marijuana products, and not the products' packaging or labeling, should be marked
with a standard symbol whenever possible.

Should the mandate of HB 14-1366 be interpreted to allow a product's packaging and labeling
to serve as the means of identifying that a product contains marijuana, the directive of HB 14-
1366 would not be met, and the new rules to be promulgated therefrom would be redundant
with existing legislation and rules related to the packaging and labeling of edible marijuana
products. See §12-43.4-202(3)(a)(vii)(O), C.R.S. and MED 1 CCR 212-2, Rules 1004.5(C)(1)(h) and
1006.5(C)(1)(f), discussed further below.

Statutory Authority or Regulation Supporting the Regulation

HB 13-1317, codified as §12-43.4-202(3)(a)(vii)(0), C.R.S. directed the MED to promulgate
labeling requirements including "a universal symbol indicating [a] package contains
marijuana.” Pursuant to this mandate, the MED promulgated rules requiring that every
package holding an edible marijuana product have affixed to it a universal symbol indicating
that the package contains marijuana. See MED 1 CCR 212-2, Permanent Rules Related to the
Colorado Retail Medical Code, Rules 1004.5(C)(1)(h) and 1006.5(C)(1)(f).

Should HB 14-1366 be interpreted as merely requiring that a symbol be placed on a product's
packaging, even in instances where it is possible to apply a symbol the product itself, HB 14-
1366 would be reduced to a mere reiteration of the existing legislation and rules, which the
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Colorado Supreme Court has repeatedly indicated should be avoided. See Colorado
Compensation Ins. Authority v. Jorgensen, 992 P.2d 1156 (Colo. 2000); Ledffer v. Zarlengo, 44
P.3d 1072 (Colo. 2002); Wolford v. Pinnacol Assurance, 107 P.3d 947 (Colo. 2005).

Further, the Colorado Supreme Court has stated in a series of cases that it must be presumed
that, when the General Assembly makes a substantive amendment to a statute, it intends to
change the law. See Montez v. People, 269 P.3d 1228, 1230-31 (Colo. 2012); People v. McCullough,
6 P.3d 774, 778 (Colo.2000); and People v. Hale, 654 P.2d 849, 851 (Col0.1982).

As such, it should be presumed that HB 14-1366 was intended to change the existing laws and
rules, and not merely restate them. Prior to the passage of HB 14-1366, §12-43.4-202, C.R.S. had
already required that the MED promulgate rules mandating that marijuana packaging be
marked with a symbol, but the statute did not require that edible marijuana products
themselves bear a symbol. HB 14-1366 can thus be interpreted as having amended §12-43.4-
202, C.R.S. to include the requirement that, when possible, edible marijuana products
themselves bear a symbol.

Stakeholders Affected

Children, parents, grandparents, guardians, principals, teachers, school resource officers, law
enforcement officers, and others will be provided with the tools they need to determine
when a food product contains marijuana.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue, Colorado Department of
Public Health and Environment

Supporting Comments from Work Group Members

1. | Public and consumer safety should be the number one priority of marijuana manufacturers,
retailers, testing facilities, advocacy groups, regulators, the MED, and lawmakers. Marking edible
marijuana products promotes public and consumer safety.

A set of methods for marking edible marijuana products is described in Appendix N, based on the
advice of a food product development expert with 44 years of experience in the food industry,
where customer safety is a primary consideration. All methods are capable of being done and will
be effective for applying a symbol to edible marijuana products, while the costs to manufacturers
are not overly burdensome. Edible marijuana products currently on the market are already being
marked using these methods.

2. | Oneinstance of support was registered without comment for this recommendation in its entirety.
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Dissenting Comments from Work Group Members

The MED can fulfill its obligation under HB 14-1366 by allowing the packaging and labeling of a
marijuana product to serve as the identifying agent to indicate that the product contains
marijuana.

Marking edible marijuana products will be ineffective at preventing ingestion by young children
and may make these products more attractive to older children. Any person wishing to hide these
products from parents or law enforcement officers will not find marking to be a serious
impediment. Therefore, marking may be effective solely to prevent accidental ingestion by adults.
To prevent this, a more effective measure would be to have people keep the items within their
original packaging until consumed.

There is no data to show that marking edible marijuana products would help reduce accidental
ingestions in children, and there is some evidence showing that marking products or packaging
could backfire, as in the case of “Mr. Yuck” to mark poisonous items. It would be risky to
implement marking requirements for edible marijuana products without having data to show (1)
that marking products would reduce accidental ingestion, (2) that marking products would not
unintentionally be attractive to infants, toddlers, or teenagers, and (3) that the symbol could be
standardized across all product types.
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No. 5 - Labeling to Require that Edible Marijuana Products Stay Within
Original Packaging

Presented By: Marijuana Licensee

5.1 Require additional labeling on edible retail marijuana products to indicate that the
product must stay within its original package until consumed, and that failure to comply
could result in possible legal action and liabilitv.

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

2. ‘ Strengthen Packaging and Labeling Requirements ‘ 4

Elements of House Bill 14-1366 to which the Recommendation Applies

a. ‘ Protect people from the unintentional ingestion of edible retail marijuana products. ‘ v

Application of MED Guiding Principles for Rule-Making

Operable This recommendation is easy to implement and enforce, because the same
labeling message can be placed on the packaging of every type of marijuana v
product.

Systematic | This recommendation is systematic across all types of edible marijuana products. | v/

Rationale for the Recommendation and Issues it is Expected to Resolve

There is no single shape, color, smell, or symbol that can be used in a uniform fashion across
the entire range of edible marijuana products, making it difficult to mark these products
directly.

The Colorado Department of Health and Environment has stated that the most effective
means of deterring accidental ingestion are through packaging, labeling, and keeping
marijuana products out of the reach of children. However, when a product is removed from
its original, child-resistant, and properly labeled packaging, these means of identifying that it
contains marijuana and protecting against accidental ingestion are lost. This recommendation
counteracts this danger and helps to avoid confusion between edible marijuana products and
similar products not containing marijuana by advising consumers that the edible marijuana
products must stay in their original packaging until consumed.
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Statutory Authority or Regulation Supporting the Regulation
None were identified in the recommendation.
Stakeholders Affected

Consumers will have better knowledge about what they are consuming, and are less likely to
accidentally ingest edible marijuana products if they remain in the package until they are
consumed.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue

Supporting Comments from Work Group Members

1. | Edible marijuana products should remain in their child-resistant packaging until consumed, as is the
usual practice for medications.

2. | The labels on edible marijuana products need to be reevaluated. There are several pieces of
information that do not add value to the label and should be removed, because they detract from
the most important information that needs to stand out. A few things need to be added, including
an updated universal symbol and a graphic symbol showing or telling consumers to store this
product in its original packaging out of the sight and reach of children.

3. | Oneinstance of support was registered without comment for this recommendation in its entirety.

Dissenting Comments from Work Group Members

1. | This recommendation ignores the intent, language, and directives of the Colorado General
Assembly when enacting HB 14-1366. The legislative declaration of HB 14-1366 states the intent of
the Colorado General Assembly to ensure that edible retail marijuana products, not their packaging
or labeling, are readily identifiable by the general public. As such, the edible marijuana products
themselves should be marked whenever possible, rather than relying only on packaging and
labeling to identify them.

2. | Creating a warning such as the one indicated in this recommendation falls outside the scope of HB
14-1366 and is unnecessary because industry members are likely to voluntarily add such statements
without any regulatory directive.

3. | This recommendation does not address the identification of edible marijuana products outside
their packaging.
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No. 6 (Merged with No. 8) - Universal Symbol, Labeling, and Consumer
Education’

No. 6 Presented By: Marijuana Licensee

No. 8 Presented By: Colorado Legislator

4 )

6.1 Reconfigure the universal symbol currently used on labels for edible marijuana products
to include a marijuana leaf behind the current symbol, which is attached in Appendix P.
Allow manufacturers to use this symbol as a watermark on the label, which will enable
them to increase its size without having to create larger labels.

6.2 Reduce and clarify the language currently required on the labels of edible marijuana
products, to focus on the most important safety issues.

6.3 Include the following statement on labels for edible marijuana products: “For safety,
keep this product in its original packaging until consumed.”

6.4 Commence consumer education programs to raise awareness about the universal
symbol and instruct the public about how to safely store edible marijuana products and
keen them out of the reach of children. P

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

N

. ‘ Strengthen Packaging and Labeling Requirements 4

Other Types of Recommendation

5. ‘ Increase Consumer Education v

Elements of House Bill 14-1366 to which the Recommendation Applies

Protect people from the unintentional ingestion of edible retail marijuana products.

Ensure that edible retail marijuana products are readily identifiable by the general public.

Makes it clear that the product is not for consumption by children.

Makes it clear that the product is safe for consumers.

o lajo|o|e
ANANANANAN

Utilize a universal symbol.

? Original recommendations 6 and 8 were very similar and were therefore merged into a
single recommendation for this report.
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Application of MED Guiding Principles for Rule-Making

Defensible This recommendation is defensible because it is does not place an unreasonable
burden on manufacturers to be able to comply.

Operable This recommendation does not require manufacturers to re-work any aspect of
the food production process, and is easy for the MED to regulate because the
symbol and labeling requirements are consistent for different types of edible
marijuana products.

Transparent | The universal symbol on the package of an edible marijuana product allows
people to easily determine that the product contains marijuana.

Systematic | MED field officers will be able to easily identify whether the product is in
compliance with the revised symbol and labeling requirements.

Rationale for the Recommendation and Issues it is Expected to Resolve

Presentations to the Work Group by representatives of the CDPHE and Children’s Hospital
Colorado indicated that the best way to reduce accidental ingestion of harmful substances by
young children is to keep them out of the reach of children through safe storage practices and
child-resistant packaging. As such, it is strongly argued that changing the shape, size, color, or
smell of a marijuana product would not be effective in preventing accidental ingestions by
children.

This recommendation therefore focuses on improving the universal symbol on the packaging
of edible marijuana products, improving labeling requirements, and educating consumers
about the symbol and how to safely store edible marijuana products, in order to prevent
accidental and unintentional ingestions by both adults and children.

Appendix P presents the universal symbol currently being affixed to the labels of edible
marijuana products, which is proposed for revision. Consumers could more easily identify
edible marijuana products if the universal symbol included a graphic image such as a
marijuana leaf, and if the symbol became widely known.

The current language required on labels for edible marijuana products is lengthy and some is
unnecessary, which inhibits consumers from reading it. Reducing and clarifying this language
would make it easier for consumers to read the labels and make use of the safety information
provided, which would in turn make these products safer. Adding language instructing
consumers to keep edible marijuana products in their original packaging until consumed will
help consumers to recognize that these products contain marijuana.

Creating an education campaign about how to recognize the universal symbol and safely
store marijuana products would reinforce these labeling improvements.
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Statutory Authority or Regulation Supporting the Regulation

Article XVIII, section 16 of the Colorado Constitution governs personal use and regulation of
marijuana. §12-43.4-202(3)(a)(VIl), C.R.S. addresses labeling requirements for retail marijuana
and retail marijuana products sold by licensed retail marijuana establishments.

Stakeholders Affected

Anyone who views the reconfigured universal symbol on the packaging of an edible marijuana
product should be able to quickly recognize that the product contains marijuana. Consumers
will have better knowledge about which products contain marijuana and how to protect
themselves and others from accidental or unintentional ingestion.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue, Colorado Department of
Public Health and Environment

Supporting Comments from Work Group Members

1. | One instance of support was registered for this recommendation, with the qualification that a
symbol other than the marijuana leaf may be more appropriate.

2. | Packaging, labeling, and education are the best ways to keep the public safe.

3. | 6.1-6.3: The labels on edible marijuana products need to be reevaluated. There are several pieces
of information that do not add value to the label and should be removed, because they detract
from the most important information that needs to stand out. A few things need to be added,
including an updated universal symbol and a graphic symbol showing or telling consumers to store
this product in its original packaging out of the sight and reach of children.

4. | 6.4: Education must be a cornerstone of any future regulations, to assist consumers to know how
to use and store edible marijuana products in accordance with Colorado laws and regulations. This
education must be simple and clear, focusing on the most important messages, including (1) that
edible marijuana products are for the use of persons 21 and over, (2) that they must be stored
safely and kept out of the reach of persons under 21, and (3) the consequences of breaking the
laws and regulations.
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Dissenting Comments from Work Group Members

This recommendation ignores the intent, language, and directives of the Colorado General
Assembly when enacting HB 14-1366. The legislative declaration of HB 14-1366 states the intent of
the Colorado General Assembly to ensure that edible retail marijuana products, not their packaging
or labeling, are readily identifiable by the general public. As such, the edible marijuana products
themselves should be marked whenever possible, rather than relying only on packaging and
labeling to identify them.

Moreover, Colorado law and rules already require that marijuana packaging be marked with a
symbol indicating the package contains marijuana. See §12-43.4-202(3)(a)(vii)(0), C.R.S. and MED 1
CCR 212-2, Permanent Rules Related to the Colorado Retail Marijuana Code, Rules 1004.5(C)(1)(h)
and 1006.5(C}(1)(f). If, in fulfilling the legislative directive handed down in HB 14-1366, the
Colorado General Assembly and the MED require only that a symbol be placed on product
packaging, even in instances where it is possible to apply a symbol to the product itself, HB 14-1366
would be reduced to a mere reiteration of the packaging and labeling requirement set forth in §12-
43.4-202(3)(a)(vii)(0), C.R.S.

This recommendation does not address identification of edible marijuana products outside their
packaging.
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No. 7 - Take No Action at this Time, Labeling, and Consumer Education

Presented By: Marijuana Licensee

4 )

7.1 Take no action at this time to make edible retail marijuana products clearly identifiable, in
order to determine if the rules currently in place to regulate these products are sufficient
to ensure that the public can identify them and avoid accidental ingestion.

7.2 If the current rules are found to be insufficient for ensuring that the public can identify
edible marijuana products and avoid accidental ingestion, revise the current labeling
requirements and implement education programs.

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

1. | Take No Action at this Time to Identify Edible Marijuana Products v

2. | Strengthen Packaging and Labeling Requirements v

Other Types of Recommendation

5. | Increase Consumer Education v

Elements of House Bill 14-1366 to which the Recommendation Applies

a. | Protect people from the unintentional ingestion of edible retail marijuana products. v

Ensure that edible retail marijuana products are readily identifiable by the general public. v

Application of MED Guiding Principles for Rule-Making

Defensible If needed, the new labeling requirements can be developed by a collaborative v
group of stakeholders.

Operable Labeling is already required and can be revised if needed. Regulators can easily v
check compliance with any new labeling requirements.

Systematic New labeling would be applicable to all edible marijuana products. v

Rationale for the Recommendation and Issues it is Expected to Resolve

It is not practical to stamp and shape edible marijuana products. At the same time, the rules
that were promulgated October 30, 2014 appear to be effective at making edible marijuana
products identifiable to the public and preventing accidental ingestion, given that there have
been few incidents related to edible marijuana products other than a few cases of accidental
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ingestion, the rate of which is very low relative to the number of products on the market. As
such, there is no need to take any action at this time to make edible marijuana products
identifiable.

If these rules prove to be insufficient to ensure that the public can identify edible marijuana
products and avoid accidental ingestion, the best steps would be to revise labeling
requirements and pursue educational programs for consumers.

Statutory Authority or Regulation Supporting the Regulation

MED 1 CCR 212-2, Permanent Rules Related to the Colorado Retail Marijuana Code, Rules
1004.5 and 1006.5 relate to packaging and labeling of edible marijuana products.

Stakeholders Affected

Labeling requirements help consumers to better understanding potency and serving sizes for
edible marijuana products. Better education teaches consumers how to safely consume
these products.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue, Colorado Department of
Public Health and Environment

Supporting Comments from Work Group Members

1. | One instance of agreement was registered without comment for this recommendation in its
entirety.

2. | 7.1: It makes sense to wait for the roll-out of child-resistant packaging and new language on labels
because we do not currently have data to prove that shaping, stamping or coloring will be
effective means of deterring accidental ingestions. Data should be collected over the next year on
the effects of the new regulations.

3. | 7.2: The labels on edible marijuana products need to be reevaluated. There are several pieces of
information that do not add value to the label and should be removed, because they detract from
the most important information that needs to stand out. A few things need to be added, including
an updated universal symbol and a graphic symbol showing or telling consumers to store this
product in its original packaging out of the sight and reach of children.

4. | 7.2: Education must be a cornerstone of any future regulations, to assist consumers to know how
to use and store edible marijuana products in accordance with Colorado laws and regulations. This
education must be simple and clear, focusing on the most important messages, including (1) that
edible marijuana products are for the use of persons 21 and over, (2) that they must be stored
safely and kept out of the reach of persons under 21, and (3) the consequences of breaking the
laws and regulations.
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Dissenting Comments from Work Group Members

This recommendation ignores the intent, language, and directives of the Colorado General
Assembly when enacting HB 14-1366. The legislative declaration of HB 14-1366 states the intent of
the Colorado General Assembly to ensure that edible retail marijuana products, not their packaging
or labeling, are readily identifiable by the general public. As such, the edible marijuana products
themselves should be marked whenever possible, rather than relying only on packaging and
labeling to identify them.

This recommendation does not suggest any rule change and does not address the identification of
edible marijuana products outside their packaging.
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No. 8 - (Merged with No. 6)

No. 9 - Universal Symbol, Labeling, Data Collection, and Consumer
Education

Presented By: Marijuana Licensee

-

9.1

9.2

9:3

\_

9.4 The following labeling requirement should be MODIFIED: The statement related to

~

All edible retail marijuana products should be labeled with a universal seal that

includes either a marijuana leaf or the letters “THC.” The seal should also

communicate that the product:

da. Contains marijuana;

b. Was made by a licensed manufacturer;

c. Isregulated by the Colorado Marijuana Enforcement Division; and

d. Should be stored in its original packaging until consumed, and kept out of the
sight of persons under 21 years of age and pets.

The warning labels currently required by statute should be reviewed, and any
unnecessary wording should be removed, in order to make the seal more visible and
ensure that the verbal information that is presented is clear, concise, and easy to read.

The following labeling requirements should be REMOVED:

a. Statement regarding child-resistant packaging;

b. Statement about having passed contaminant testing;

c. List of non-organic pesticides, herbicides, and fungicides;
d. Warning about oversight; and

e. Batch number for oils.

the serving size, number of servings, and total amount of active THC in the product

)

should be more clearly communicated and displayed.
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9.5 The state should put into place comprehensive measures for tracking and collecting
data on accidental and unintentional over-ingestion of marijuana products, and on the

possession and use of marijuana products at schools.

da.

Poison control centers and hospitals should be required to collect the following
information about cases of over-ingestion of marijuana products: (1) the source of
the marijuana product, including whether it was acquired from a licensed
marijuana establishment or on the black market; (2) how the product was stored
before the ingestion took place; and (3) the circumstances under which the
product was ingested, including whether the ingestion was accidental or
intentional.

School resource officers should be required to collect the following information
when marijuana is found in the possession students: (1) the source of the
marijuana product, including whether it was acquired from a licensed marijuana
establishment or the black market; and (2) the type of product found in the
possession of students.

9.6 The state should commence a robust consumer education campaign to advise adults
how to speak with their children about marijuana use and how to store marijuana
safely and out of the sight and reach of persons under the age of 21 and pets. This
campaign should include clear messaging about the legal ramifications and
consequences of consuming madrijuana for people under 21, and of distributing

K marijuana to persons under 21.

)

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

2. | Strengthen Packaging and Labeling Requirements v
Other Types of Recommendation
5. | Increase Consumer Education v
6. | Improve Data Collection and Analysis v
Elements of House Bill 14-1366 to which the Recommendation Applies
a. | Protect people from the unintentional ingestion of edible retail marijuana products. v
b. | Ensure that edible retail marijuana products are readily identifiable by the general public. v
c. | Makes it clear that the product is not for consumption by children. v
d. | Makes it clear that the product is safe for consumers. v
e. | Utilize a universal symbol. v
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Application of MED Guiding Principles for Rule-Making

Operable Simplifying the labeling requirements and standardizing them for all edible
marijuana product types makes it easier for manufacturers to stay in compliance, | ¢/
and for the MED to regulate.

Transparent | This labeling solution makes it readily clear which manufactures are in
compliance.

Systematic | All edible marijuana product types have the same labeling requirements. v

Rationale for the Recommendation and Issues it is Expected to Resolve

Because of the diversity of edible marijuana product types on the market and the difficulty
and cost of marking these products directly, improving the labeling of products is a useful
way to identify that they contain marijuana and to hold all manufacturers to a single standard
of compliance. For manufacturers that make multiple product types, it will be much easier and
less expensive for them to comply with a single labeling requirement to identify that all of
their products contain marijuana than it would be to manage the multiple methods by which
the different marijuana products would need to be marked. The cost of directly marking
products could easily become unsustainable for manufacturers that make more than one
product.

There are additional reasons not to mark edible marijuana products directly. There is no
evidence to suggest that edible marijuana products are currently being offered unknowingly
to unsuspecting adults or children, to warrant the difficulties and costs involved in imposing a
marking requirement for these products. If such activities do occur, they should be
prosecuted to the full extent of the law. Additionally, marking edible products directly may
have the unintended consequence of making these products more attractive to and more
easily identified by adolescents seeking to illegally use them.

Strong packaging rules are already in place for edible marijuana products through the MED
rulemaking process that took place in 2014, but labeling of products continues to be overly
complicated and confusing to consumers. Adapting the labeling requirements in a way that
clearly and concisely identifies edible retail marijuana products and communicates how to
store these products safely will complement the provisions already in place for packaging,
and make these products safer.

Following are arguments for removing the identified items from the current labeling
requirements.

Statement regarding child-resistant packaging: This statement is unnecessary because the
new rules require that all products be provided by the manufacturer in child-resistant
packaging.

Statement about having passed contaminant testing: This statement is unnecessary because
testing is mandatory and a product must pass the required tests before it can be distributed.
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List of non-organic pesticides, herbicides, and fungicides: This list is unnecessary, since these
items are included within the requirements for contaminant and pesticide testing, and
because the same data is captured both in METRC and in the manufacturer’s records.
Moreover, such labeling is not required for food products that do not contain marijuana.

Warning about oversight: This warning is unnecessary, because the manufacturing of edible
marijuana products is already being conducted with oversight for health and safety issues.
Products are tested for water activity by the CDPHE, and for potency, homogeneity, and
contaminants by a state-licensed laboratory.

Batch number for oils: This number is redundant, because the product batch number allows
for referral to the oil batch number. The oil batch number should be required only in the
manufacturer’s records.

In addition to improving labeling, it is also important to collect standardized data on actual
instances of over-ingestion of marijuana by adults and children, and illegal possession and use
of marijuana by school children. Such data collection will better inform regulatory action and
potentially avoid putting into place unnecessary and costly regulations on the nascent legal
edible marijuana products industry. If the data collection efforts confirm that the majority of
over-ingestions and marijuana possession and/or use by school children stems from edible
marijuana products sold on the black market, adding more costs to the production of legal
marijuana products through strong regulation will only exacerbate these problems. The
increased costs would continue to drive consumers to the black market, where products are
not tracked, tested for quality, or distributed in a way that encourages safe consumption or
prevents their use by children.

Statutory Authority or Regulation Supporting the Regulation

HB-1366 states in the legislative declaration that it is the intent of the General Assembly to
“Protect people from unintentional ingestion of edible retail marijuana products.” Effective
ways to do this are to educate adults about safe storage, educate parents about how to speak
with their children about marijuana use, enforce child-resistant packaging, and strengthen
labeling requirements.

Stakeholders Affected

Retail marijuana product manufacturers would have to rework their labels and would need
time to do so. Dispensaries would need time to sell their existing inventories of products
labeled under the previous requirements. The CDPHE would need to work with poison control
centers, hospitals, and schools to develop questionnaires, train these organizations in data
collection methods, and direct them gather the needed data.
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Implementing Authorities

Colorado General Assembly, Governor’s Office of Marijuana Coordination, Colorado
Department of Revenue, Colorado Department of Public Health and Environment, poison
control centers, hospitals, schools

Supporting Comments from Work Group Members
1. | The labels on edible marijuana products contain too much information that is no longer correct or
relevant, effectively crowding out important information that consumers do need to know.

2. | This recommendation accurately points out the weaknesses of the current labeling requirements
and proposes appropriate alternative language.

3. | This recommendation is in line with other recommendations to wait for the roll-out of child-
resistant packaging and collect solid data before requiring manufacturers to shape, stamp or color
edible marijuana products themselves. Many of the suggested label changes are already being
implemented voluntarily by manufacturers without any legislation or regulation requiring them to
do so.

Dissenting Comments from Work Group Members
1. | The MED should create rules that require edible marijuana products to be clearly identifiable
outside of their packaging, given the potential scenarios where edible marijuana products that
look similar to products not containing marijuana are offered outside their packages to unknowing
adults and children.

This recommendation ignores the intent, language, and directives of the Colorado General
Assembly when enacting HB 14-1366. The legislative declaration of HB 14-1366 states the intent of
the Colorado General Assembly to ensure that edible retail marijuana products, not their packaging
or labeling, are readily identifiable by the general public. As such, the edible marijuana products
themselves should be marked whenever possible, rather than relying only on packaging and
labeling to identify them.

Moreover, Colorado law and rules already require that marijuana packaging be marked with a
symbol indicating the package contains marijuana. See §12-43.4-202(3)(a)(vii)(0), C.R.S. and MED 1
CCR 212-2, Permanent Rules Related to the Colorado Retail Marijuana Code, Rules 1004.5(C)(1)(h)
and 1006.5(C}(1)(f). If, in fulfilling the legislative directive handed down in HB 14-1366, the
Colorado General Assembly and the MED require only that a symbol be placed on product
packaging, even in instances where it is possible to apply a symbol to the product itself, HB 14-1366
would be reduced to a mere reiteration of the packaging and labeling requirement set forth in §12-

43.4-202(3)(a)(vii)(0), C.R.S.

2. | This recommendation does not address the identification of edible marijuana products outside
their packaging.
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Presented By: Colorado Department of Public Health and Environment

10.1 The production of retail edible marijuana products should be prohibited, with the
exception of (1) lozenges and hard candies; and (2) tinctures. Both types of allowed
products should be clearly labeled using the universal symbol.

10.2 Lozenges or hard candies should be manufactured in single 10 mg doses and both types
of allowed products should include clear dosing information on their labels.

Recommendation Categories

Strategic Options for Rendering Edible Marijuana Products Identifiable

4. ‘ Limit or Ban Categories of Edible Marijuana Products or Particular Products ‘ v
Elements of House Bill 14-1366 to which the Recommendation Applies

a. | Protect people from the unintentional ingestion of edible retail marijuana products. 4

b. | Ensure that edible retail marijuana products are readily identifiable by the general public. v

c. | Makes it clear that the product is not for consumption by children. v

e. | Utilize a universal symbol. v

Application of MED Guiding Principles for Rule-Making

Defensible Limiting the scope of allowable edible retail marijuana products is consistent with
the intent of HB 14-1366 (1) to prohibit the explicit or implicit marketing of edible v
marijuana products to children and (2) to protect people from the unintentional
ingestion of these products.

Operable Limiting the scope of allowable edible retail marijuana products simplifies the v
regulatory framework and makes it easier to implement.

Transparent | Limiting the scope of allowable edible retail marijuana products reduces the
likelihood that these products will be confused with other common food v
products.

Systematic Limiting the scope of allowable edible retail marijuana products simplifies the v

regulatory framework and allows it to be systematically implemented.
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Rationale for the Recommendation and Issues it is Expected to Resolve

Allowing the production of a multitude of edible retail marijuana products that are naturally
attractive to children runs counter to the prohibition in Amendment 64 of marketing
marijuana products to children, and encourages the accidental ingestion of these products by
children. Amendment 64 and subsequent laws and rules were intended to decriminalize the
use of retail marijuana, not to encourage the development and marketing of an array of edible
marijuana products that are attractive to children, nor to create confusion among consumers
about which foods contain marijuana and which do not.

Manufacturers of all edible products, whether containing marijuana or not, produce products
with the intention of making them attractive to consumers. Attempts to mask the
attractiveness of edible marijuana products to children through packaging and labeling is
contradictory and ineffective.

Narrowing the range of allowed edible marijuana products to lozenges/hard candies and
tinctures that are clearly labeled with the universal symbol would be consistent with the
Amendment 64 requirement to prevent the marketing of marijuana products to children, and
would:

1. Render edible marijuana products easy to recognize and distinguish from other food
products;

2. Reduce their attractiveness to children;
3. Prevent their explicit or implicit marketing to children; and
4. Reduce the likelihood that children will accidentally ingest them.
Statutory Authority or Regulation Supporting the Regulation

Amendment 64 prohibits the marketing of marijuana products to children. Allowing the
production of edible marijuana products that are naturally attractive to children encourages
their being marketed to children and increases the likelihood that children will accidentally
ingest them.

The legislative declaration of HB 1366 states that it is the intent of the Colorado General
Assembly (1) “that any person engaged in the sale of retail marijuana or its derivatives shall
not explicitly or implicitly market or offer for sale these products to anyone under the age of
21;” and (2) “to protect people from the unintentional ingestion of edible retail marijuana
products.”
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Stakeholders Affected

2. The general public will be able to readily distinguish edible marijuana products from other
food products, reducing the current level of confusion surrounding this issue.

3. Parents’ concerns regarding the close resemblance of edible marijuana products to
traditional food items will be addressed, because all products other than lozenges/hard
candies and tinctures would be prohibited and no longer on the market and potentially
available to their children.

4. Consumers of edible retail marijuana products would benefit from the consistency and
clear dosing information of the allowed edible marijuana products.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue, Colorado Department of
Public Health and Environment

Supporting Comments from Work Group Members
1. | One instance of support was registered for this recommendation, provided that all allowed edible
marijuana products are identifiable outside their packaging.

Dissenting Comments from Work Group Members

1. | Hard candies are no less attractive to children than other types of candy, but in any case, the
marijuana industry does not market its products to children. Limiting the types of products on the
market would have the effect of driving this production to unlicensed manufacturers. Moreover,
selling tinctures encourages people to make their own edible marijuana products at home. Unlike
products sold from licensed marijuana establishments, edible marijuana products produced both
on the black market and at home are not tested and lack standardized dosing and
packaging/labeling to protect against accidental or unintentional ingestion.

2. | This recommendation is not in alignment Amendment 64 of the Colorado Constitution.

3. | This recommendation was drafted without regard to its constitutionality and without considering
the effect that its adoption might have in encouraging the black market.

4. | Eliminating products from the licensed market would drive consumers to the black market, where
products are not tested, have unknown potency, and are not easily separated into 1omg or less
servings. If the intent is to reduce accidental ingestion, the focus must be on safe packaging,
labeling, and storage.
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No. 11 - Labeling, Universal Symbol, and Data Collection

Presented By: Marijuana Licensee

4 N\
11.1 Focus on improved labeling as the means of identifying edible marijuana products,
including the use of a message such as “THC: This is Cannabis” or a similar symbol on all
labels.

11.2 Collect and analyze data on (1) the number of edible marijuana products produced and
sold in Colorado; (2) the number of cases of accidental ingestion by children at all
hospitals in Colorado; and (3) whether these cases are from edible marijuana products
purchased from licensed marijuana establishments, purchased on the black market, or
made at home.

Recommendation Categories
Strategic Options for Rendering Edible Marijuana Products Identifiable

N

. ‘ Strengthen Packaging and Labeling Requirements 4
Other Types of Recommendation

6. ‘ Improve Data Collection and Analysis v

Elements of House Bill 14-1366 to which the Recommendation Applies
Protect people from the unintentional ingestion of edible retail marijuana products.

Ensure that edible retail marijuana products are readily identifiable by the general public.
Makes it clear that the product is not for consumption by children.
Makes it clear that the product is safe for consumers.

o lajo|o|e
ANANAYANAY

Utilize a universal symbol.

Application of MED Guiding Principles for Rule-Making
The Guiding Principles were not applied in the formulation of this recommendation.

Rationale for the Recommendation and Issues it is Expected to Resolve

Stamping, shaping, and coloring edible marijuana products are not preferred as the means of
identifying edible marijuana products and preventing accidental and unintentional ingestions,
for the following reasons:
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1. The extensive variety of edible marijuana products on the market prevents a common
stamp, shape, or color from being used for all products.

2. The methods that would be used to stamp, shape, or color edible marijuana products
would not be unique to edible marijuana products, and are also found in foods not
containing marijuana, which would create confusion.

3. The cost burden for stamping, shaping, and coloring edible marijuana products is overly
burdensome for marijuana manufacturers, who do not have access to business loans from
banks, as other businesses do.

4. There is no evidence to prove that that stamping, shaping, and coloring edible marijuana
products would prevent accidental or unintentional ingestions.

5. Although the number of children approaching the emergency department at Children’s
Hospital Colorado for accidental ingestion of marijuana increased sharply starting in 2013
with the legalization of retail marijuana in Colorado, with eight children approaching the
hospital in 2013 and 14 children approaching from January through October 2014,
compared to eight total from 2005 to 2013, this number of ingestions is small relative to
the huge increase in the number of edible marijuana products on the market in Colorado
since 2013.

6. Parents and other adults who use edible marijuana products are responsible for keeping
these products out of the reach of children.

Representatives from the CDPHE and Children’s Hospital Colorado who presented to the
Work Group confirmed that the best ways to prevent accidental ingestion of harmful
substances by children are proper storage, packaging, labeling, and consumer education.

Because labeling and child-resistant packaging are the only methods that can be used for all
edible marijuana products, these methods would be easier to implement than stamping,
shaping, and coloring products, and should be used to identify marijuana products.

By including on the labels a universal symbol that is recognizable, simple, and feasible for all
edible marijuana products manufacturers to place conspicuously on the packaging, all of the
elements of House Bill 14-1366 identified by this Work Group can be satisfied.

It is important to have accurate data on the number of marijuana products bought and sold in
Colorado, as well as the number of accidental and unintentional ingestions in the state, in
order to inform proposed regulations and better predict how successful a proposed
regulation will be at protecting against these incidents, before imposing significant burdens
on marijuana products manufacturers to change their product lines and manufacturing
processes.

3 Denver Post, “Children’s Hospital sees surge in kids accidently eating marijuana,” May 21, 2014. Data
for children approaching the hospital from January through October 2014 were provided by Children’s
Hospital Colorado.
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Statutory Authority or Regulation Supporting the Regulation

The legislative declaration of HB 14-1366 indicates that it is the intent of the General Assembly
to “protect people from the unintentional ingestion of edible retail marijuana products.” The
recently released MED rules on packaging, labeling, and serving sizes (MED 1 CCR 2121,
Permanent Rules Related to the Colorado Medical Code) support these recommendations for
better labeling and data collection.

Stakeholders Affected

Consumers will be better informed about which products contain marijuana. The MED and the
general public will have better information about the rate of accidental and unintentional
ingestion of edible marijuana products compared to the total number of products bought and
sold in Colorado.

Implementing Authorities

Colorado General Assembly, Colorado Department of Revenue, Colorado Department of
Public Health and Environment, Marijuana industry representatives, poison control centers,
hospitals

Supporting Comments from Work Group Members

1. | 11.1: The labels on edible marijuana products need to be reevaluated. There are several pieces of
information that do not add value to the label and should be removed, because they detract from
the most important information that needs to stand out. A few things need to be added, including
an updated universal symbol and a graphic symbol showing or telling consumers to store this
product in its original packaging out of the sight and reach of children.

2. | 11.2: Better packaging and labeling are the best ways to prevent accidental ingestion of edible
marijuana products.

3. | 1.2: The data indicated in sub-recommendation 11.2 will assist in determining if the regulations and
initiatives already in place or to be implemented by February 2014, including child-proof packaging,
labeling with extensive warnings, educational materials handed out at the point of sale, and
educational content made available on industry websites, are proving to be successful in deterring
accidental ingestion of edible marijuana products by children.

4. | The rationale for this recommendation presents an excellent summary of the impracticability of
stamping, shaping, and coloring edible marijuana products, and proposes practical and feasible
alternatives.

67




HB 14-1366 Edibles Work Group Report

Dissenting Comments from Work Group Members

This recommendation ignores the intent, language, and directives of the Colorado General
Assembly when enacting HB 14-1366. The legislative declaration of HB 14-1366 states the intent of
the Colorado General Assembly to ensure that edible retail marijuana products, not their packaging
or labeling, are readily identifiable by the general public. As such, the edible marijuana products
themselves should be marked whenever possible, rather than relying only on packaging and
labeling to identify them.

Moreover, Colorado law and rules already require that marijuana packaging be marked with a
symbol indicating the package contains marijuana. See §12-43.4-202(3)(a)(vii)(0), C.R.S. and MED 1
CCR 212-2, Permanent Rules Related to the Colorado Retail Marijuana Code, Rules 1004.5(C)(1)(h)
and 1006.5(C}(1)(f). If, in fulfilling the legislative directive handed down in HB 14-1366, the
Colorado General Assembly and the MED require only that a symbol be placed on product
packaging, even in instances where it is possible to apply a symbol to the product itself, HB 14-1366
would be reduced to a mere reiteration of the packaging and labeling requirement set forth in §12-
43.4-202(3)(a)(vii)(0), C.R.S.

This recommendation does not agree with identifying edible marijuana products outside their
packaging.
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No. 12 - Data Collection and Analysis

Presented By: Marijuana Licensee

/

\_

da.

d.

d.

edible marijuana products.

12.2 Data Collection:

The number of incidents per year statewide related to the ingestion of edible
madrijuana products, including calls to poison control centers, emergency room
visits, and hospital admissions.

The nature of these incidents - accidental or intentional, involving adults and
children.

The source of the ingested marijuana products - regulated market, black market,
or home production.

The outcomes of these incidents.

12.3 Data Analysis:

Compare the rates of incidence and severity of outcomes for over-ingestion of
edible marijuana products to those for over-ingestion of other products, among
different age groups.

Estimate the compliance costs to manufacturers for different ways of identifying
edible marijuana products - e.g., marking, shaping, and coloring. Include both
initial capital costs and continuing costs.

Determine the cost per quality-adjusted life year (QALY) for potential regulations
related to edible marijuana products. Compare to other public health

interventions and regulations in other industries. /

~

12.1 Collect the following data in 12.2 and perform the following analyses in 12.3 in order
to study the costs, benefits, and practicability of any future regulations related to

Recommendation Categories

Other Types of Recommendation

6. | Improve Data Collection and Analysis
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Elements of House Bill 14-1366 to which the Recommendation Applies

a. | Protect people from the unintentional ingestion of edible retail marijuana products. v
b. | Ensure that edible retail marijuana products are readily identifiable by the general public. v
c. | Makes it clear that the product is not for consumption by children. v
d. | Makes it clear that the product is safe for consumers. v
Application of MED Guiding Principles for Rule-Making
Defensible Additional data on the nature and magnitude of problems related to edible v
Transparent marijuana products will help to establish defensible and transparent regulations v
for these products.

Rationale for the Recommendation and Issues it is Expected to Resolve

The Work Group focused largely on potential options for marking, shaping, and coloring
edible marijuana products, and on the costs to manufacturers for implementing these
changes, with little available data on the nature and magnitude of problems related to edible
marijuana products that need to be solved.

Inherent in the concept of “practicability” is a weighing of costs and benefits, but it is unclear
what benefits will be achiev